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DISTRICT OF COLUMBIA, To wir: P 


Bz IT REMEMBERED, That on the sixteenth day of May, in the thirty-third year of ; 
the Independence of the United States of America, W1iLL14M Crancu, Of the said dis- * 
triet, hath deposited in this office the title of a book, the right whereof he claims as author, “ 
in the words and figures following, to wit : . 

“ Reports of Cases argued and adjudged in the Supreme Court of the United States, in 
“ the years 1807 and 1808. Volume IV. By William Cranch, Chief Judge of the Circuit 
“ Court of the District of Columbia. Potius ignoratio juris litigiosa est, quam scientia—Cic. 
“de Leg. Dial. 1.” 


- 
$ 
In conrormiry tothe act of the Congress of the United States, entitled, “An act ., 

“ for the encouragement of learning, by securing the copies of maps, charts, and books, to 
“the authors and proprietors of such copies, during the times therein mentioned ;” and gu: 
also to an act, entitled, “An act, supplementary to an act, entitled, an act for the encou- “|e 
“ragement of learning, by securing the copies of maps, charts and books, to the authors ~ 
** and proprietors of such copies, during the times therein mentioned, and extending the Treg 


“benefits thereof to the arjs of designing, engraving and etching historical, and other 
prints.” » tg eG. DENEALE, 
Clerk of the District of Columbia. 
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ERRATA. 


Page 27, line 2, for “ case” read care. 


64, last line, for “ permium” read premium. 
72, line 27, for “* would” read could. 


73, 24, for “ against” read and. 
97, 20, for “as” read and. 
104, 37, for “ decisions” read decision. 


125, last line of the note, for “ this” read that. 
130, line 34, for “ many” read most. 


133, 11, for “ into” read Zo. 

126, 16, for “ operation” read open action. 

164, 1, for “ notice” read note. 

209, 8, for “are addressed” read were adduced. 
213, 3, for “ had attempted” read had not attempted. 


214, at the end of the page, add United States. 

228, line 22, for “ verdict found” read verdict was found. 
241, 26, for “Colt” read Cott. | 

252, 3, Yor “ Bett” read Bell. 

254, 27, for “ required” read acquired. 

270, 27, for “ considered” read treajed. 


303, 27, after “ admitting” insert it. 

325, 32, for “ month” read months. 

$29, 3, erase “ and” before the word “ given,” 
356, $2 & 33, for “‘ commencing” read commercing. 


373, 12, for * bulk” read Aulk. 
383, 28, for “ court” read constitution. 


383, 29, erase “ not.” 
392, 26, between “as” and “ the” insert of Erase “ te be.” 
397, 5, for “ 1801” read 1811. 


3 17, after “ circuit” insert court. 
425, 25 & 26, for “ property” read proprietors. 


491, 35, for “ case” read law. 
ory = & * for “ presidie” read presidia. 

















CASES 


ARGUED AND DECIDED 


In THE 


SUPREME COURT OF THE UNITED STATES, 


AT 
FEBRUARY TERM, 1807. 


—->——- 


The following Judges attended at this term, viz. 


THE HONOURABLE JOHN MARSHALL, Curer Justice. 


The honourable SAMUEL CHASE, 
The honourable BUSHROD W ASHINGTON, 
The honourable WILLIAM JOHNSON, 
AND 
The honourable BROCKHOLST LIVINGSTON, 
Who was appointed during the recess, in the place 


of the honourable W1LL1amM Paterson, deceased. 





4 


ASSOCIATE 


JusTICES. 


Judge Cushing was prevented from attending, by a severe illness. 


Cesar Augustus Rodney, Esquire, Attorney General, in the place of 


John Breckenridge, Esq. deceased. 
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THE UNITED STATES v. KID AND WATSON. 


te eee 


THIS case was certified from the circuit court of the 
district of Pennsylvania, upon a division of opinion 
between the judges of that court, upon the question 
whether certain articles of copper, viz. round copper 
bars, round copper plates, and round copper plates turned 
up at the edges, imported by the defendants, were sub- 
ject to duty, within the meaning of the acts of ¢on- 
gress ; viz. 20th Fuly, 1789—and 10th of August, 1790, 
vol. 1. p. 251. § 1.. by which “ copper in plates” is 
exempt from duty, and the act of the 2d of May, 1792, 
vol. 2. p. 71.§ 2. by which “ copper in pigs and bars’ 
is also exempt from duty. 


The jury found a special verdict, the substance of 
which was, that such articles as those im question, are 
.of no use in the form in which they are imported, but 
are worked up as &@ raw tnaterial. ‘That the round, the 
square and the flat bars are, by the manufacturers and 
artists, known by the denomination of “ burs.” That 
all the articles are sold by weight, and the same price 
is paid for round as for square or flat bars-; and for 
round plates, and round plates turned up at the edges, 
as for square or oblong plates. ‘“ And that all the afore- 


TaeUnirep 
SratTes 
v. 

Kip anpD 
Watson. 


Round cop- 
per bars, 
round copper 
plates, and 
round copper 
plates turned 
up at the 
edges, are 
not subject to 
duty upon im- 
portation. ~ 





24~. SUPREME COURT U.S. 


TueUs1te» said articles come under the description of bars. tnd. 
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plates.” 
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Admitted that the case was not to be su on 
the part of the United States, and that judgment must 
be given for the defendants. , 
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] JENNINGS v. CARSON. 
ENNINGS “a Pt ela i 
v. 


Canson. ne ; 
The owner.of THIS was an appeal from the ‘sentence of the circuit 
a privateer court forthe district of Pennsylvania, in a cause civil 
2 and maritime, in which Fennin was the /dellant, and 
pro- es 
perty> is not Carson the respondent; the fermer claiming to be 
able to ade- owner of the sloop George and cargo, captured, in the 
jr agp 0 year 1778, by the American privateer Addition, ‘com- 
the property, Manded by “Moses Griffin, of which the aa 
or its pro- Carson, was part owner, and which was libe 
aa te condemned, on the 3ist of October, 1778; as lawful 
The district Prize, by the court of admiralty for the state of New- 
courts of the Jersey; from which sentence of condemnation ‘theré 
United States was an appeal to the continental court of appeals, “esta- 
a of blished under authority of the old congress, where the * 
taney joaie sentence of condemnation was, on the 23d of December, 
to carry into 1780, reversed, and restitution ordered, but tiever ob- 
effectthesen- tained. In the mean time, however, "the vessel and 
Mrpe Be ry cargo had been sold by the marshal of the state court of 
al courts of admiralty, for paper money, under an order of the court 
appeals in contained in the sentence of condemnation, and it did 
ro i oe. not appear what had been done with that money. ‘No 
ceedings in measures were taken to enforce the decree of restitution 


rem,the court during the old confederation. 
has a right to 


ap tagrene On the 19th of May, 1790, after the adoption of the 


into custody present constitution of the United States, Jennings filed 
of the law ; his libel in the district court for the district of Penn- 
and itis tobe sylyvania, alleging that he was a subject of the States 
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General of the United Provinces, an inhabitant anddo- Jexxtxos 
miciled at the island of St. Eustatius, and owner of the PS ae 
sloop George and her cargo, at the time of capture ARSON. 
bound to the port cf Egg- Harbour in the: United States, presumed ‘to 
and consigned to A. and G. Caldwell; in. the prosecus be in custody 
tion of which voyage she was illegally captured by the ot hos 
privatecr® Addition, owned in part by the respondent, ‘contrary ap- 
Carson, and praying process for arresting Carson, to pears. 

* answer, &c. A> supplemental libel was filed, settin A a “ 
forth the proceedings against the vessel in the court of j °° 7° a 
admiralty of New-Jersev.; the sentence of condemna- peal into the 
tion ; the appeal ; ‘the reversal of that sentence, and the superior 
ordervof restitutions re ang ee 


. court below, 
Neither the original nor supplemental libel prayed any which has 


specific or general relief, other than process for arrest Fight poner: 
ing Carson, sothat he should appear to answer the li- if perishable, 
¢ bellant * in-his said complaint, of the wrongsand inju- notwithstand- 
ries aforesaid, according to the resolutions of the con- ing the, ap- 
tinental congress, the laws of the United States, and of peal. 

the commonwealth of Pennsylvania, and the laws and 

usages of nations: im this behalf practised, used, and 
established.” : ' od ; 


Carson, being taken upon the writ of arrest; ared 
and filed his plea and answer, averriug the sloop. George. 
to have. been. the property.of a subject of the king of 
Great Britain, at the time of capture, and employed. in 
carrying goods to the, British army and navy; that the 
goods were/imported directly or indirectly from, Great 
Britain or Ireland, ;contrary to the regulations of con- 
gréssand the law of nations ; the king of Great Britain 
then being at war with the United States. 


It admits that Carson was the owner of one-third of 
the privateer. It admits the capture, the condemnation, 
and sale, the appeal and reversal, and the order of rées- 
titution, dut denies that any part of the proceeds of the 
sale ever came to the hands of the owners of the priva- 
teer, or either of them, but remained in the hands of the 
marshal of the court of admiralty of New-Fersey, who 
alone is answerable for the same. Atavers, that Griffa, 
the commander of the privateer, had probable cause fer 
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Jexxtwos making the capture,” and therefore the owners are not 


liable. 


It denies the jurisdiction of the district court of 
Pennsylvania‘to take cognizance of the question, the 
same belonging exclusively to the court of admiralty of 
the state of New-Jersey, andto the court of appeals 
established by the continental congress. It denies the 
jurisdiction of the court as a prize court in any case, ° 
and especially in cases of ‘capture made during the Bri- 
tish war, and avers that, it has no authority to carry into 
effect a decree of cither‘of those courts established un- 
der the old-government; : wtoln 


After filing his. plea’ and answer, Carson died, and . 
Jennings filed a petition, suggesting the death of Car- - 
son, and charging his executors with assets, and pray- 
ing that the suit muy stand revived against them; upon 
which a citation issued,and the executors appeared and 
answered generally by a reference to the answer and plea 
of their testator, and further pleaded, that by the law 
maritime, the law of the land, and the laws and ordi- 
nances of the United States, they, as executors, ‘are 
not liable to be.proceeded against in that court for the 
several matters set forth in the libel, for that they are 
not answerable for the wrongs and offences, or the pre- 
tended wrongs and offences of their testator ;;and also, 
for that courts maritime have not authority to.intermed- - 
dle with the estates and effects; ‘real or personal, of 
deceased persons, or to give relief against the same, or 
to seize, or take the same effects or estates in execution, 
or to imprison the bodies of executors for the default‘of . 
the testator. ety 


>. 


To these pleas and answers there Were general repli- 
cations. 


On the 30th ‘of March, 1792, the judge of the dis- 
trict court gave an opinion in, favour of its jurisdiction 
in general. cases as a prize court ; but om the 21st of 
September, 1793, he dismissed the libel, on the ground 
that the distriét court was not competent to compel the 
execution of a decree of the late continental court of 
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appeals.* This sentence was affirmed in the circuit  Jexwines 
court on the 11th of Apfil, 1798, but was reversed. by. . 
this court at February term, 1799, so far as the same 


* The following learned opinion of the Hon. Judge Peters, upon — 
the prize jurisdiction of the district courts of the United States, is 
too important to be omitted. —_ \ 


“ This is a case in which the general principles are stated in the 
eedings and exhibits, and, eseions, will sppear clear enough 
y the perusal of them. There are seme circumstances, however, 
not clearly ascertained by those exhibits, which I shall have occa- 
sion to mention, in the course of the observations which 1 shall 
make on the merits hereafter.. The libel complains of the illegal 
capture of the sloop George, whereof Robert Smith was master, 
and her cargo, the property of the libellant, then and now a sub- 
ject of Holland, during the late war, viz in July, 1778, by the 
schooner privateer Addition, Moses Griffin commander, belonging 
tothe testator, Foseph Carson, and others, who are named in the 
answer of Yoseph Carson, in his life-time. . 


* Itis alleged, on the part of the respondents, that the vessel cap- 
tured was employed in carrying goods belonging to the subjects of 
Great Britain, contrary to the regulations laws of the then 
congress. They rely on the libel and condemnation in the state 
court of admiralty of New-Jersey—the verdict of the jury ascer- 
taining the facts, and thé condemnation by the court and order of 
sale, and for payment of the net proceeds to the captors. 


“ The sale of the vessel and cargo at vendue, and the monies being 
received by the marshal of the court, in whose hands it is said they 
now remain in depreciated paper, not having been distributed to 
and among the captors, and of course the respondents, or theif 
testator, received no part thereof, and therefore they allege that the 
marshal only is chargeable to the libellant, and not the respondents 
or the testator. They insist that there was probable cause of sei- 
zure, and therefore the captors are not answerable in damages. 
They also plead in abatement to the jurisdicti.n of the court, be- 
cause they assert that the subject of prize or no prize belongs to 
the admiralty of New-Jersey, and not to this court, which has no 
cognizance of the question ; nor has it power to effectuate its judg- 
ment against executors. On the part of the executors particularly, 
an answe; was put in denying their being chargeable for the torts 
of the testator, which, as vel as their consequences, die with his 
person. But on an explanation on the behalf of the libellant, that 
he claimed no damages fur the tert, merely as a tort, but sought for 


restitution of his property only, the point was abandoned by the ad- 
vocates for the respondents. 


“ The libellant, to repel this defence, and denying, inthe usual 
form, the facts as stated, sets forth the reversal of the judgment of 
the court of New-Jersey, by the decree of the court of appeals of 
the United States, the 23d of December, 1780, which contains a 
direction to the latter court to make restituiion of the property, 
with costs, but not damages. They also join issue on the point of 
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decreed that the district court had not juri to 
carry into effect the decree of the court f and .. 
the cause was remanded to the district court for further 


jurisdiction, and distinguish between a suit commenced in the life- 
time of the testator, and one brought in the first instance against 
the executors. ‘ 


“ Five points were. made by the advocates of the res nts ; 
1. The tort dying with the person. 2d. The jurisdiction of this court 
is not competent, as it is mot a prize court. 3d. and 4th. If a prize 
court, yet, as the cause originally attached in the court of New-Jer- 
sey, that was the only court in which the consequences were cogni- 
zable, and atone competent to effectuate the decree of the court of 
appeals. Sth A capture with probable cause is nota subject of 
action for damages. 


“The first point being waived, brings the question to the com- 
petency of jurisdiction, which’ in order, as well as necessity, 
should be the first point considered, because, if the court -has no 
jurisdiction, it is n ry to inquire into the merits of the cause. 
On this point, as it first struck me, I confess I had doubts. The 
account given by Lord Mansfield of the arrangement of the court 
of admiralty in England, as detailed in the case of Lindo & Rodney, 
produced hesitation, and my respect for the opinion of that great 
character, as well as the arguments of the advocates in the present 
cause, induced a deliberate consileration of the subject. The*divi- 
sion of the court of admiralty into two sides, prize and instance, was 
new to me, and it is allowed not to have been generally known, if 
at all, by the common lawyers in England, before that case was 
determined. In this country it never was: known, nor does“it-ap- 

ar that any new commission was ever transmitted to the colonial 
Judge of the admiralty from Great Britain before the revolution, in 
cases of wars between that kingdom and its enemies. 1 have 
traced from records and other authentic information, the proceed- 
ings of the admiralty court of Pennsylvania, for a petiod exceeding 
fifty years, and I have the best reason for bélieving that the prac- 
tice in other colonie:s was similar. In all the proceedings, the prize 
suits are called suits civil and maritime. During the late war, when 
we assumed and effected our indépendence, the proceedings were 
unaltered in this poimt: I do not- find that there is any such dis- 
tinction in any other nation, except it should be found in Holland, 
and of this I much doubt. The authority out of Bynkershoek, (177.) 
produced by one of the advocates for the respondents, founded on 
an ordinance of the Earlof Leicester, shows that there is a court 
there whose authority is entirely Confined to captures as prize, and 
it has no jurisdiction even of other maritime cases. This, there- 
fore, is not applicable to a question concerning the powers of a 
court of admiralty, whiich is allowed, even in the case of Lindo & 
Rodney, to possess jurisdiction in all maritime causes, though in 
England it is said to act under a peculiar (and therefore not gene- 
rally known) organization. 1 take it, therefore, for granted, be- 
cause the contrary has not been shown, that in England alone are 
these distinct branches of the same court to be found. In all the 
books of reports in whith cases of prohibitions to the admiralty are 
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ings ; the respondent being at liberty to contend 
before that court, as matter of defence to the merits, or 
to the form of proceedings, that the libel should first 


mentioned, precedent to the case of Linda & Rodney, these prohi- 
bitions: are moved for and granted generally to the court of admi- 
ralty; and though in a case in Term Xéports, (long after the case 
of Lindo & Rodney,) the distinction is taken, and the prohibitions 
moved for to the prize court, this very instance shows it to be a 
novelty in the common law books there, for if it had been known 
as an old practice, the particular designation of the prize court 
would have been unnecessary, and the prohibition w have been 
required to the admiralty generally, as it ever had been in former 
cases. 


** Acting, as we now do, in 4 national, and not a dependent capa- 
city, I cannot conceive that we are bound to follow the practice in 
England, more than that of our own or anyother nation. Customs 
purely colonial, were parts of our laws, even in the time of our 
connection with Britain. I need instance only one, viz. that of the 
mode of conveyance of feme-coverts’ estates, contrary to the laws 
of England. This is a case at common law, in which we then were 
and now are particularly called to follow their rule and practice, in 
general The admiralty proceeds by a law which considers all 
nations as one commutnity, and should not be tied down to the pre- 
cedent of one nation, though it were more clearly ascertai I 
shall, therefore, conclude, that if the powers of an admiéralty and 
maritime court are delegated by congress to this court, those of a 
prize court are mixed in the mass of authority with which it is in- 
vested, and require no particular specification. They are called 
forth (if generally delegated) by the occasion, and not by repeated 
and new interferences of goverument. Nor do I believe that ewen 
in England, any new authority is vested, though a kind of legal 
and wales notice is given of a war, in which subjects for the prize 
authority of the admiralty may occur. It dees not begin with their 
wars, but was pre-existent. It does not end with the commence- 
ment of peace, for their books show it to be exercised at any time 
afterwards. Government never interferes to putan end to it ; how 
then can its power be repeatedly necessary to begin. it? The fact 
is, it is inherent in a court of admiralty, and -not lost, but torpid, 
like other authorities of the court, when there are no occasions for 
their exercise, : 


** But here the question arises, have congress, by their judiciary 
laws, vested this court with general or gpecial admiralty powers ? 
Congress have authority (delegated by the people in the constitu- 
tion) in “ all cases of admiralty and maritime jurisdiction” The 
words of that part of the judiciary law affecting this, subject, in 
which the authorities of the court are described will be seen in the 
9th section ef that law. “It shall also have exclusive original 
cognizance of all civél causes of admiralty and maritime jurisdiction, 
including .seizures under laws of impost, navigation, or trade 
of the United States.” It is said prize or no prize is a question of 
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have been filed in the district courtof New-Fersey, but 
not to make the decision of the judge op that points 
ground of excepting to the jurisdiction of the) district 
court of Pennsylvania, and that costs should await the 
event of the cause. 


military, not of acivif nature. But I find no such distinction in the 
books. Blackstone, in his division of courts, does not class that 
of the admiralty as a military, but a maritime court, and it will 
appear that the jurisdiction of prize is within its powers, though 
he points out, in cases of prizes in the then colonies, that appeals 
were to members of the privy council, and others, in consequence 
of treaties and domestic arrangéments. But he says “ the original 
court to which thi. question is permitted in England, is the court 
of admiralty,” without any distinction as to the nature of its powers, 
whether instance or prige, military or civil. In Book S. p. 108. he 
mentions the exclusive and undisturbed jurisdiction of ‘he courts of 
admiralty, in cases of prize ; and that court determines, not ac- 
cording to British laws or practice, but ‘ according to the law of 
nations.” Should I confine my attention merely to the, inquiry 
whether this could Ue classed under the description of a “ ciel 
cause,” I should think there were grounds to support the idea of 
its being comprehended. In the case of Acheson & Everett, (Cow 
382.) some light is thrown on this view of the subject, because it 
appears that a cfei/ suit may, in substance, but not in form, partake 
of criminal ingredients. So, by parity of reason, may a civil cause 
of admiralty and maritime jurisdiction, be mixed with, or ground- 
ed on, transactions of a militarynature. But I donot think it ne- 
cessary merely to fix this point. What is, perhaps, of most con- 
sequence, is to ascertain the intention of congress in distributi 
a power, clearly in them, to their judiciary departments. 
what was said by one of the advocates for the libelant, strikes me 
as being just and proper, viz. that the construction should be made 
from a consideration of all the laws on the subject, in i materia. 
“The court shall also have exclusive original cognizance of all 
civil causes of admiralty and maritime jurisdiction, including,” 
&c —that is, being invested with criminal powers in certain cases, 
it shall also have civil powers, a8 opposed to criminal, in. admiralt: 
and maritime casés. By recurring to the 12th, 13th, 19th, 2Ist, 
and 30th sections of the judiciary law, it will appear that congress 
meant to convey all the powers, (and in the words «f the constitu- 
tion,) as they possessed them in admiralty cases ; and actions or 
Suits in these cases cnn originate only in the district courts. : 
“ For the foregoing reasons, and some others which might be add- 
ed, I am of opinion.that this court possesses all the powers of a 
court of admiralty, and that the question of prize is cognizable be- 
fore it. Thave goue thus far into the discussion of this point, be- 


catise I believe it is the first time it has been agitated in a federal 
court. ; 


“I do, therefore, decree, adjuclge and determine, that the plea 
to the jurisdiction of the court, as not being competent to deter- 
mine on prize questions, be, and the same is hereby overruled.” 
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the second hearing of the cause, on the 2d of Jenwiyes 
April, 1802, the judge decreed in favour of the libel- x 
lant, forthe amount of sales of the sloop and cargo, 
reduced by the scale of depreciation, with interest until 
two months after the order of restitution by the court 
of appeals; and from the time of the institution of the 
present suit until the day of final decree ; which decree 
was, on the 10th of May, 1804, reversed by the circuit 
court, and the libel dismissed with costs —From which 
sentence, the libellant appealed to this court. 


Carson. 


E. Tilghman, for appellant. 


No delay can be imputed to the appellant. There 
was no limitation by law. The federal court of appeals 
was unpopular in those states who were attached to the 
trial by jury,.and its jurisdiction was opposed with great — 
warmth. He cited the case of the sloop Active, and 
Mr. Olmstead’s case, and an act of the legislature of 
Pennsylvania in support of that assertion. The juris- 
diction of that court was not finally Settled, until the 
case of Doane & Penhallow, 3 Dallas, 54. 85, 386. 


He considered the case under six heads. 











1. That-if the appellant was entitled to redress, he 
was right in applying to the district court of Pennsyl- 
vania, and was not obliged to resort to that of Mew- 
Fersey- | 


2. That if his suit was rightly commenced in the - 
district court of Pennsylvania, that court had authority 
to decide finally on the case. 





3. That the district court has jurisdiction of the 

question of prize. 
4. That, if the appellant is entitled to redress, his 

remedy survives against the executors of Carson. 





5. That it is immaterial whether there was or was 
net probable cause for the capture. 
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6. That the owners of the privateer are answerable 
for the acts of the captors, their agents. | 


1. As tothe first point. 


One court of admiralty is competent ‘to carfy’ into 
effect the sentence of another; even of a foreign’ court, 
and a fortiori of a domestic court. Douglass, 1. Walker 
v. Witter. 1 Vent. 32. Furado v. Gregory. 1 Lev. 
267. S.C. 6 Vin. 535. pl. 20, 1 Salk. 32. Broom’s 
case. Carth. 398. $C. 2 Lord Raym. 935. Ewer 
v. Fones. 3 Dall. 97. and 118. Penhallow v. Doane. 
2 Browne's Civ. & Ad. Law, 120. 


The sentence of the court of appeals consists of 
three parts. ist. Restitution. 2d. Costs. © 3d. An 
order to the court below to carry the sentence into ef- 
fect. 


The sentence was for restitution of the thing itself, 
not of its value; nor of the amount for which it'was 
sold. The appellarct was not obliged to take any thing 
in lieu of the thing itself. 


If a judgment at common law is rendered against a 
laintiff in the circuit court, and that judgment reversed 
in the supreme court, and a mandate issues to the cir- 
cuit court to execute’ the judgment of the supreme 
court, the plaintiff is not bound to take out his execu- 
tion under the mandate, but may bring an action of 
debt upon the judgment, in’ any district of the United 
States where the defendant may be found. So in this 
case, the claimant may libel the captors in any district 
where they may be found. We are not bound to take 
the proceeds of the sale in continental money. The 
reversal was on the 23d of December, in the year 1780, 
when paper money was a mere ghost, and worth 
nothing. It is immaterial what became of the money, 
and whether it sunk in the hands of the marshal, ‘or not. 
If our cargo had been suffered to arrive, we might have 
sold it so as to avoid the effect of depreciation. 


The resolution of congress, which provides that cap- 
tured vessels should be libelled in the district into which 
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should be brought, applies only to libels by the 
penn the property, and not to libels othe ie 
ant against thecaptors. These, ex necessitate, must be 
brought where the captors may be found, . We cannot 
now proceed in the original court of admiralty of New- 
Jersey, for itdoes not exist. It was a court deriving its 
authority fron: the state of New-Jersey alone. _ By the 
constitution, ad admiralty powers are now vested in the 
courts of the United States, and to those only can we now 


apply- 


2. If the suit was rightly commenced in the district 
court of Pennsylvania, that court had authority to decide 
finally on the case. 


The words of the decree of restitution are all power- 
ful—* the vessel and cargo sHALL BE restored.” We 
are therefore entitled to the thing itself, or its fud/ value. 


If it be objected that the loss by depreciation is not 
chargeable to the respondents, we say that it is a funda- 
mental rule ‘that he who does the first wrong shall be 
liable to all the damages. 


The act of the marshal was the act of the captors. His 
sale, made after the appeal, was or was not regular. If 
regular, the proceeds were received to the use of the 
captors ;. if irregular, although under the order of the 
court, the captors are liable. 12 Mod, 639. Roswell v. 
Prior. 5 Vin. Ab. 405. 1 Vernon, 297—307. Childerns 
v. Saxby. 6 Mod.179. Regina y. Tracy. 


At common law, if the judgment be reversed after 
goods sold under a fi. fa. the writ of restitution is to the 
plaintiff, and not to the officer ; and the plaintiff must an- 
swer the value, not what they actually soldfor. 2 Sais. 
588. Cro. Eliz. 209. Rook v. Wilmot. 390. Atkinson v. 
Atkinson. - 11 Mod. 36. Clerk v. Withers. Vin. Ab. Tit. 
Distress, 171. pl. 1,2. Bro. Ab. Distress, pl. 72. 


The sentence of the court of appeals is conclusive that 
the capture was wrongful. It was a marine trespass. 
If the sloop had been taken by the British out of the 
hands of the captors, they would still have been liable. 


Jennincs 
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1 Dall. 95. Talbot's Case. $3 Dall. 333- Del Colv. Ar- 
nold, 3 T. R. 333. in notis, Livingston and Welch vy, 
M' Kenzie. 


3. The third point, viz. that the district courts of the 
United States have yurisdiction im questions of prize, was 
admitted by the opposite counsel. 


4. If the libellant is entitled to redress, his remedy 


survives against the executors of the owners of the cap- 
turing vessel. 


The decree of the court of appeals is for restitution 
only, and the prayer of the libellant is for general relief, 
which is in all cases sufficient. 3 Dall. 86, 87. 107-118. 
Penhallow vy. Doane. 


It is a rule in the civil law, that if the ancestor has ap- 
peared to the suit, the heir will be liable, and it is amaxim 
in equity that the heir shall be liable, even in cases of 
tort. Doiat, 605, 607, 608, 609 «Cowper, 374. 376. 


' Hambly v, Trott. Grotius, be Qe 21, & 19, 20... Vine 


nius, 785. 787.- ; 


5. To support his fifth position, that it is immate- 
rial whether there were probable cause or not, he relied 
upon the case of Del Col v. Arnold, 3 Dall, 333. 


6. That the owners of the capturing vessel are liable 
for the acts of the captors. In support of this position 
he cited 4 Rob. Rep. 293. The Picimento. 292. The 


Venus. 1 Dall. 108. 3 Dall. 334. 3 Dall. Penhallow 
vy. Doane. 


Lewis, on the same side, offered to read authorities to 
show that the appeal not only suspended the sentence, 
but the order to sell, unless a special power was given to 
the court to proceed to sell notwithstanding the appeal. 


Hare, contra, contended, 


1. That the district court of Pennsylvania had not ju- 
risdiction. 
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2. That the case of the libellant was void of merit. 


1. f the proceeding is not agains al prize itself, 
nor ti.c proceeds of the sale of the prizes Tor-against ihe 
persons of the captors, a prize court has no jurisdiction. 
No case can be produced, where a prize court has taken 
jurisdiction merely against the persons of the owners of 
the capturing vessel. It is even doubted: whether a 
court of admiralty could entertain a suit against thepro- 
ceeds in the hands of the agent of the captors. “ Pro- 
ceedings upon prize are proceedings in rem; and it is 
presumed that the body and substance of the thing isin 
the country which has to exercise the «jurisdiction.” 
1 Rob. Amer. Ed. 119. The Flad Oyen. ' ' 


The jurisdiction of a court of vice-admiralty extends 


only to things brought within its authority. _3 Rod. 53. 
The Carel and Magdalena. 


The sentence of the court) of ‘appeals required the 
court of admiralty of New-Jersey to cause restitution to 
be made. If the former sentence in New-Jersey is com- 
plete, it is a bar to a subsequent suit. If it is not\eom- 
plete, but is still pending, it isequally abar. 3 Bac. Ad. 
653.° Prec. Chan. 579. ° ” 


2d. As to the question of merits. ~Upon this subject 
the case of The Mentor, 1 Rob, 151—153. is m pomt. 
This also is an antiquated claim, and not prosecuted 
against the actual wrong doer, but against persons who 
were not present at the act complained of. Besides;ithere 
“was probable cause, and therefore no damages canube 
given. 1 Rob. 82. The Betsey. The sloop had sailed 
under a British convoy ; this was a strongéground,of 
suspicion, and, added to the false account of her \desti- 
nation, her want of papers, and the destruction of papers, 
was sufficient ground to excuse from damages and costs. 
3 T..R. 332. Smartvi Wolf. 1% NeY:Term Rep. 64. 
Fenks v. Hallet. Doug. 581. Bernardi v. Motteux. 1 
Marshall, 317. The sentence of the court of admiralty 
of New-Jersey is of itself conclusive evidence of proba- 
ble cause.’ 2 Wilson; 232. Reynolds v«Kennedy. 


- 


jJeweiecs 
v. 


Cansow. 
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Jewnincs The sale was the act of the court, and not of the 
ra ‘ i mind 


Ganson. PSU: s ; . » 
The case of sale under a distress is not analogous ; it 
isthe act of the party alone. It is not under the judg- 
ment. ofa court. ‘The sale produced a fund to which alone 
the libellant can resort. If a collateral security be given, 
and if.that be lost by the daches of the party, he shall 


never recover. 


From the date of the reversal of the decree, the mar- 
shal held the money to the use of the present libellant. 


The rule of the. civil law as to torts is the same with 
the rule of the common law, actio personalis moritur cum 
persona. 


The Gourt stopped Ingersoll, on the same side, and 
said, that the point which it would be difficult to esta- 
blish on the part of . the libellant is, that he would ‘have ' 
been entitled to any remedy against the present appel- 
lees, even onthe very day the sentence of the court 
of appeals. ; 


Lewis, in reply. 


The sentence of the court of appeals is. conclusive evi- 
dence of the falsity of theoriginal libel, and that the cap- 


ture was ftortzouSs’ 


That the present libellant is entitled: to relief, in some 
form and in some court, cannot be questioned. Itis not 
a tase of common law jurisdiction, and there is no state 
court of admiralty in New-Jersey. . If any court has 
jurisdiction; .it must be a district court of the United” 
States. ri 


Two questions arise in the cause. 


1. Is the libel filed.in-the proper.court? and, 


2. To what extent is the libellant entitled to relief? 
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i.. A.neutral.is entitledto restitution ; and if the 
tor will not proceed against the property ina’ e 
times the owner may libel the captors, and pray that they 
may proceed to adjudication, or restore the property. 


The captured property must be considered as in the 
power and possession of the captors. The sale makes 
no difference, unless made by consent, or because the pro- 
perty was perishable, or under some act of congress or 
other statute law. 


The British statutes require that the captured 

ty should be taken into the custody of certain officers of 
the government or of the court, and thereby might be 
considered as in the custody of the law; but congress 
had no such officers; the custody remained with the cap- 
tors until trial and acquittal or condemnation. Resolve 
of Congress of 27th of November, 1774 If it had.been 
a sentence of acquittal, a writ of restitution would have 
issued. A mandate would have been vain, unless the 
court had power to execute the sentence. 


Jounson, J. inquired of Mr. “Lewis whether’ in his 
practice he, had known any instance in which, upon filing 
a libel, a warrant has not issued to take the captured 
property into the custody of the marshal, 


Marsuatt, Ch. J. It is certainly important to as- 
certain in whose custody the property was. I had all 
along considered it as in the custody of thelaw. 


Lewis. I have had an opportunity of knowing a great 
deal of the admiralty practice during our revolutionary 
war, being concerned in all the cases in Pennsylvania, 
and in all the appeals from the state courts. I do not 
know an instance in which such a warrant has issued. 
But the records of the court of appeals are in the office 
of the clerk of thiscourt. In this very case there was 
no such warrant, 


Liyincstow, J. It appears that the sale was made 
by the marshal under the order of the court. Must we 
not presume that the court knew and did its duty; and 
that the goods were in a perishing condition? 


Vol. IV. Cc 


Jenninos 
ve 
Carson. 
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Lewis. If the general practice was not to issue such 
a warrant, but to suffer the property to remain in the 
hands of the captors, and no warrant appears in this re- 
cord, which ought tobe presumed to contain all the 
proceedings in the case, the presumption is thatno such 
warrant ever was issued; especially if such warrant was 
not rendered necessary by the law. 


There was no writ or warrant of sale from the court 
to the marshal. ‘The order of sale is embodied in the 
final decree itself. It was made before the appeal, and 
while the court had the power to'make such an order. 


But the appeal suspended both the power to condemn 
and the power tosell. The appeal suspends the sen- 
tence as to every purpose whatsoever, unless the power 
of sale after appeal be given by express law, or unless the 
goods are in a perishing condition. 


The law of New-Jersey which constituted the court, 
does not relate to the case of appeal, and the act of 18th 
December, 1781, was made to remedy this defect, but 
that was made three years after the sale. In 2 Roll. Ab. 
233. I. it is said, that “ if, after sentence, the party 
peal, the sentence is o/together suspended during the ap- 
peal.” And Wood, in his Institutes, p. 525. says, “ All 
acts done after the appeal, in prejudice of the appellant, 
are to be réversed.” In 2 Browne’s Crvil Law, 437. it 
is said that an appeal apud acta may be necessary to pre- 
vent the instant intermeddling of the adversary. 


The same law is laid down by Coke, 4 Jnst. 340. - Sir 
Thomas Parker’s Rep. 70. Foster v. Cockburn, where 
upon argument and great deliberation the court of ex- 
chequer decided, that their power to order a sale of the 
goods seized was suspended by a writ of error, it not be- 
ing sufficiently proved that they were perishable. 


Before trial and condemnation, perishable articles may 
be sold, but in no other case, unless the power be given 
by statute law. 2 Browne's Civil Law, 227. 229. 446. 
450. A special power to sell, notwithstanding an ap- 
peal, is given by the British prize acts ; but no such 
power was given to the admiralty court of New-Jersey, 
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the law of that state or the act of congress, 2 
ee Civil Law, 231,.454. Lf the property. was.ia 
the custody of Carson, he was bound by the sinananeet 
r estitution. 


As to the question whether the libellang hea any reme- 
dy against the executors of the owners of the privateer, 
we say that we claim merely restitution in specie, or of 
the value ; we claim no damages for the fort. 


Cuase, J. . This is a libel grounded upon. the, ori 
nal wrong. The proceedings of the court of oni y 
of Netv-Jersey, and of the continental court of appeals, 
are brought in only as an exhibit. There is no new re- 
lief prayed for. | ' ; 


‘Lewis. There is a supplemental libel, and the. first 
libel prays for general relief. I: is the same prayer. as 
in the case of Penhallow v. Doane. » The ease in Cowper, 
74. shows that the remedy extends to executors, where 
the estate of the testator lis been benefited by the tort, 
The case of Penhallow v. Doane is against the executors 
of the owner. The libel in the present case was drawn 


from that precedent. 


Marsuart, Ch. J. The objection. is that the libel 
does not charge that the property has not been restored ; 
nor that it has not been proceeded against ; nor that the 
sentence of the court of appeals has not been carried into 
effect. 


If these allegations had been made .in the bill, and 
there had been a prayer for general relief, your argu- 
ment would be pertineit. But the libel complains only 
of the original tortious capture, and claims damages. 


There is no allegation that the property was destroyed, 
or that a wrongful sale had been made, 


Livimcsrton, J. It is strange that the case of Peshal- 
low'vs Doane should be cited by the appellant. The de- 
cision in'that case is directly against him. ‘Che court 
there gave relief only for the property which actually 
came to the hands of the respondents. 





me inemnennanbioan 


a 
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Maxswart, Ch. J. observed, that in the ‘case cited 
from Cowper, the pr had come to the hands of the 
executor. The law of that case is net denied by this 
court. : ' sini 


-* Lewis. This court is sitting as @ court of admiralty 

eeding according to the lawof nations. No irregu- 
fariey of form ought to prevent us from obtaining relief 
according to the case we make out. 


As to the question whether the district courtof Penn- 
sylyania had cognizance ; he observed, 


That if the property had been carried first to New- 
Jersey and then to Pennsylvania, the libel would have 

en proper in Pennsylvania, So where the libel is 
against the person, and he is found in Pennsylvania, the 
libel must be filed there,’ The only remedy of the libel- 
lant is in the courts of the United States, and the fede- 
ral district court of New-Jersey is as foreign to the state 
court of ‘New-Jersey, as the federal’ district: court of 
Pennsylvania, © : dite 


Carson was bound by the decree of the court of up- 
als ; and courts of admiralty proceeding according to 
law of nations will aid each other in the execution of 
their sentences. Carson di¢d bound by the decree, and 
his executors are therefore bound, As tney lived in 
Pennsylvania, we could only sue them there. 


As to the extent of the relief, he observed, that the 
sentence was for restitution ; and as that sentence was 
d with the knowledge that a sale had been made, 
e inferred that the court of appéals did not intend that 
the proceeds of ‘the sale only should be paid over, but 
that there should be an actual restitution of the thing it- 
self, or of its ‘actual value. Tt isno'answer'to say that 
such is the usual form of decree in cases where q sale has 
beeh made, because those are precedents where the sale 
has been lawfully made ; but here it was unlawful, 


Dallas,,on the same side, 
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 The-real. neon is, who shall-bear the loss of the de- 
preciation of the money; and this depends upon the 
question in» whose ssion was the property at the 


time of the decree of restitution. 


~The claimant did no act, and was guilty of no omis- 
sion which could make that loss fall upon-him ; but it 
was a loss produced by the t rtious act of the captors, 
and they are in law answerabl _ for all the consequences. 


In England, formerly, all captures were considered 
as made for the crown. It was only in consequence of 
the prize acts and proclamations, that the property was 
adjadged to the captors, ‘But it is now settled that the 

-vests in the captors immediately upon the 
ture ; 5 Rob.* and the resolves of the old ogee e€ 
for granted the same principle. By the law of nations 
the property is-changed by the capture, and the owner 
has no further power over it. The claimant is, really 
and substantially a defendant through all the. forms of 
notes: as well in the original suit as inthe present. 
There was no assent, on his part, to the sale—mno acqui- 
escence in any act of the court, or of the marshal. e 
decree of restitution supposes and implies that the: pro- 

rty remained in the hands of the captors... The order 
for sale was made to carry into effect the decree of con- 
demnation, and for the purpose of distribution, not for 
the preservation of the property, nor to hold it in custo- 
dy of the law. No security, was given by the capters.or 
by the marshal. No public notice was given of the sale ; 
no such notice was required by the order of sale. .'The 
sale was made thirteen days after the order was sus- 
pended by the appeal, and the captor was the purchaser. 


The case was before the court of appeals upon its par- 
ticular circumstances, as well as upon its general merits ; 
and the fact of the sale after the a must have been 
known tothe court. Two years had d since the 
original sentence. A restitution of the thing itself was 
impossible ; and the form of the decree of reversal must 
have been a matter in question. If the sale had been 
regularly and lawfully made, the court of appeals would 


* The case of the Elsebe, § Rob. 173. seems contra. 


~~. 
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have taken notice of it, and have decreed restoration of 
the proceeds of the sale... 3 Dallj 102. 115. 119. Pen- 
hallow v. Dogue. It .was,a fact of. which the captor 
might have availed himself before,that court. 


But the marshal is to be considered merely as the agen 
of the captor, 


The claimant had no remedy but against the person of 
the captor. There is no evidence that the proceeds of 
the sale are any where to be found. 


The original libel did not ask for process to arrest the 
vessel, but merely prayed for condemnation. The pos- 
session, and the right.of possession, were in the captor. 
There was no process to attach the vessel. The first 
process was a monition and venire for the jury. The mar- 
shal could have no right to possession, unless by virtue 
of process of attachment. There is no order in the whole 
proceedings which takes the possession from the captor. 
After the appeal the order of sale was a-nullity, and the 
sale by the marshal was as the agent of the captor, who 
was a trustee for the claimant, and had no right to sell; 


and is, therefore, liable for all the consequences, 


dipnrwnty il, 


MarsHatt, Ch, J. “delivered the nore of the 
courte 


The privateer Addition, cruising-under a commission 
granted by the congress, of these United States. during 
the war between this country and Great Britain, captured 
the sloop George, brought her into port, and libelled her 

in the court of admiralty for the state of New-Jersey, 
whee she was condemned as lawful prize by a sentence 
rendered on the 31st of October, 1778, and ordered to 
be sold by the marshal. From, this sentence Richard D. 
Jennings, the owner, prayed an appeal, which, on the 
23d of December, 1780, came on to be heard before the 
court of appeals constituted by congress, when the sen- 


tence of the court of Jersey was reversed, and restitu- 


tion of the vessel and cargo was awarded. Pending the 
appeal, on the 13th of November, 1778, the order of sale 








-, w we * —— —/~_ wn Fe 
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was executed, and the proceeds of sale remained in pos- 
session'of the marshal. It does not appear that any ap- 
pores was ever made to the court of New~-Jersey to 

ve execution of the decree of the court of appeals, and 
this suit is brought to carry it into execution, or.on some 
other principle to recover from the estate of Joseph Car- 


son, who was part owner of the privateer Addition, the 
value of the George and her cargo. 


So faras this. bill seeks to carry into effect the decree 
of the 23d of. December, 1780, there is no doubt of the 
jurisdiction of the court; but the relief granted can only 
be commensurate with that decree. It is therefore all 


-essential to the merits of this cause to inquire how far 


Joseph Carson, the testator of the defendants, was bound 
by the sentence which this court is asked to carry. into 


. effect. 


The words under which the plaintiffs claim are those 
which direct the restoration of the George and her cargo. 





Jewwrnes 
v. 
Carson. 


—— 


As the captors are not ordered by name to effect this ~ 


restoration, and as the order bound those in possession 
of the subjecton which it must be construed to operate, 
it must be considered as affecting those who could obey 
it, not those. who were not in possession of the thing to 
be restored, had no power over it, and were, consequent- 
ly, unable to redeliver it. Had Richard D. Jennings 
appeared before the court of New-Jersey with this de- 
cree in his hand, and demanded its execution, the process 
of that court would have been directed to those who pos- 
sessed the thing to be restored, not to those whoheld no 
power over it, either4n point of fact or law. 


This position appears too plain to require the aid of 
precedent, but if such aid should be looked for, the case 
of Doane v. Penhallow unquestionably affords it. In 
that case a decree.of reversal and restitution was satis- 
fied by directing the proceeds of the sales to be paid; 
and even the judge who tried the cause at the circuit 
concurred with his brethren in reversing his own judg- 
ment, so far as it had decreed joint damages, and had 
thereby rendered the defendant liable for more than he 
had received. The case of Doane v. Penhallow, there- 
fore, which must be considered as expounding the de- 
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Jewxrwos  creeof the courtof a now under consideration, has 
Cansow, desided that Joseph was bound. to effect restitu-. 
any tion by that deeree: so far only:ashe was, either in law or 
in fact, possessed-of the George and:her cargo, or of the: 

proceeds, 


To this point, therefore, the inquiries of the 
will be directed. : 








In prosecuting them it will be necessary to ascertain 
whether, 


ist. The George and her cargo. werey. previous to the 
sentence, in the custody of the law, or of the captors. 







| 2d. Whether the court of admiralty, after an appeal 

a4 . - 

H from their sentence, possessed the power to sell the ves-. 
| 






sel and cargo, and to hold the proceeds for the benefit of 
those having the right. 





It appears that the court of New-Jersey, which con- 
demned the George and her cargo as prize,. was estab- 
lished in pursuance of the recommendation of congress, 
and that no legislative act had prescribed its practice or 
defined its powers. Fhe act produced in court was pass- 
ed at a subsequent period, and consequently cannot go- 
vern the case. But the court cannot admit the correct- 
ness of the argument drawn from this act by the counsel 
forthe plaintitis in error. _ It cannot be admitted that an 
act defining the powers and regulating the practice of a 
pre-existing court, contains provisions altogether new. 
The reverse of this proposition is generally true. Such 
an act may rather be expected to be confirmatory of the - 
practice and of the powers really exercised. 
















Since we find a court instituted and proceeding to act 
as\ a’ court, without :a law defining its practice or its 
powers, :-we must suppose it to have exercised its powers 
in such mode as is employed by other courts instituted 
for the objeet, and as is consonant to the general princi- 
ples on’ which ‘it must act. . 








That by the practice of\ courts of admiralty a vessel 
when libelled is placed under the absolute controul of the 
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cburt, is not controverted’; but the plaintiffs contend Jewxrnes 
that this power over the subject’ is notinherent-ima 
court of admiralty, butis given by statute,-and insupport \ / 
of this opinion the prize acts of Great Britain have been 

referred to, which unquestionably contain regulationson 

this point. But the court is not of opinion that thése 

acts confer entirely new ers on the courts whose 

practice they regulate. In Browne’s Civil and Admiralty 

Law, in his chapter on the jurisdiction of the prize courts, 

itis expressly stated that those courts exercised their ju- 

risdiction anterior to the prize acts, and the same opinion 

is expressed by Lord Mansfield, in the case of Lindo vy. 

Rodney, which is cited by Browne. The prizeacts, thene- 

fore, most probably regulated pre-existing powers inthe 

manner best adapted to the actual circumstances of the 

time. 70 : eta is be 


It is conceived that the ‘constitution and character af 
a court of admiralty, and the object itis to effect, will. 
throw Touch light on this subject. 


The proceedings of that court are imrem, andetheir 
sentences act on the thing itself. They decide: who-has 
the right, and they order its delivery to the party having 
the right. Thelibellant and the claimant areboth actors, 
They both demand from the court the thing in contest. 
It, would be repugnant to the otto 3 of justice and to 
the practice of courts to leave the thing im-possession of: 
either of the parties, without security, while:the contest 
is depending. If'the practice of a court of: admiralty. . 
should not place the thing in the custodyof its.officers, 
it would be’ essential to justice that security should be 
demanded of the libellant to have it forthcoming to)an- 
swer the order of the court. dbx J 


_ 


If the captor should-fail-to libel the ae ne vessel, 
it has been truly stated in argument that the owd@@romay 
claim her in the court of admiralty. .How.excessively 
defective would be the practice of that court, ify onwes ©. 
ceiving such a claim, it neither took possession of, 
vessel, nor required security that its sentence should be 
performed. Between the rights of a claimant whete\a 
libelis filed and where it is not filed, no distinction is per- 


Vol. IV. Dd 
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eat ceived, and the court conceives the necessary result of 
Larsen. Ee viaced a edings in rem to be that the thing ats. arin 

placed in the custody of the law, Acaets te deh- 

TY" ered to-eicher party but on suficient seeurnyy. 


In conformity with this opinion is the practice of the 
court of admiralty, notonly when sitting for the trial of 
prizes, and acting in conformity with the ‘directions of 
~— law, but when sitting as an instance court, and 

amine See to the rr principles of a court of ad- 
nara “ onthe the practice of the instance 
wun under thetitene $4 promsacinge in rem,” p. 397. 
Browne ere tse itly, when ibs 3 ing is 
against a ship, commences with a warrant di- 
recting the’ suvett.oh the ship. In Browne, 405. the course 
of proceedings against a ship, not for a debt, but to ob- 
tain possession, is stated at length, and in that case too 
saeaereyehsr ramet of se tg 





It must be supposed that a court of admiralty, having 
prize jurisdition, and consequently proceeding in rem, 
and not having its ce precisely regulated by law, 
would eonform to.those principles which usually govern 
courts proceeding in rem, and which seem necessarily to 
belong to the proper exercise of their functions. Tf in 
proceeding against a ship to subject her to the payment 
of a debt, or to acquire ‘the possession of her on account 
of title; the regular course is that the court takes the ves- 
sekinso. custody and holds her for the haying right, 
the Tau seems ameuentes Be 3 a 

ashipto condemn her as prize to tor, or 
aS onde ma to the owner who A been cabin’ of ‘his 
ession, the court will also take the vessel into custo- 
dy, and hold her for the party having the right. 


This reasoning is illustrated, and its correctness in a 
great Measure confirmed, by the legislation of the Uni- 
ted States, atid the judicial proceedings of our own coun- 
try, By the } act the district courts are also 
courts of admiralty, and no law has regulated their prac- 
tice. Yet they proceed according to the general rules 
of the admiralty, and a vessel libelled is always in pos- 
session of the law. 
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Anobjeection, however, to the application of :this rea- 
soning to the case before the court is drawn ‘from ‘the 


defectiveness of the record in the originaYeause, which 


does not exhibit a warrant to the officer to arrest the 
George. The first step which appears to have been taketi 
by the court is an order to the marshal to summon a jury 
for the trial of the case. 


The carelessness with which the papets of a court 
created for the purposes of the war, and which ceased 
to exist before the institution of this suit, have been 
kept, may perhaps account for this circumstance. At 
any rate the court of admiralty must be presumed to 
have done its duty, and to have been‘in possession of the 
thing in contest, if its duty required that possession. The 
proceedings furnish reasons for considering this ds the 


The libel does not state the George to have remain- 
ed in possession of the captors, thatthe sale was made 
for them, or by their means, nor that the proceeds came 
to their hands. The answer of the defendatits. avers 
that on bringing the George into port, she was delivered 
up with all her‘papers to the court of admiralty, and, 
although the answer is not testimony in this respect, yet 
the nature of the transaction furnishes aimple reason ‘to 
believe that this was the fact ; and it is the duty of the 
plaintiff to show that the defendants are im a situation to 
be liable to his claim. « If the process of the court ‘ef 
admiralty does not appear regular, this court, not sitting 
to reverse or affirm their judgment, but to carry a decree 
of reversal and restoration into effect, must suppose the 
property to be im the hands of those im ‘whom the law 
places it, unless the contrary appears. “Fhe Georgeand 
her cargo, therefore, must be considered as being incus- 
tody of the law, unless the contrary appears. 


If this conclusion be right, it follows that the regilari- 
ty of the sale is a question of no importance to the de- 
fendants, since that sale was the act of a court having le- 
gal possession of the thing, and acting on its own au- 
thority. Faia 


JexNnincs 
vi 
Carson, 
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Mchesiasening Sainotoante ies Seve Sate 
sary to inquire)»: 


2d. "Whether the court of NewsJersey, after’ an appeal 
from its sentence, possessed ‘the power of ‘selling the 


George and her and holding the proceeds for the 
party having the right. ing § 


That the British courts possess this power is admit- 
ted, but the plaintiffs contend that it is conferred by sta- 
tute, and is not incident to a prize court. 


That the power existe while the cause is depending in 
court seems not to be denied, and indeed may be proved 
by the same authority and the same train of reasoning 
which has already been used to show the right to take 
possession of the thing whenever proceedings are in rem, 
Browne, in his chapter on the practice of the instance 
court, shows its regular course to be to decree a sale 
where the goods are in a perishable condition. 


The plaintiffs allege that this-:power to decree a sale 
is founded on the possession of the cause, but the court 
can perceive no ground forsuch anopinion. Itis sup- 
ported by no principle of analogy, and is repugnant to 
the reason and nature of the thing. 


In cases only where the subject itself is in ession 
of the court, isthe order of sale made, If it bedeliver- 
ed on security to either party, an order of sale pending 
the cause is unheard of in admiralty proceedings. © The 
motive assigned for the order never is thatthe court is 
in possession of the’ cause, but that the property in pos- 
session of the court is in a perishable state. A right to 
order a sale is for the benefit of all parties, not because 
the case is depending in that particular court, but be- 


cause the thing may perish while in its custody, and 
while neither party can enjoy its use, 


If then the principle on which the power of the court to 
ordera sale depends, is not that the cause is depending in 
court, butthat perishable property is in its possession, this 
principle exists in as much force after as before an appeal. 


The property does not follow the appeal into the superior 
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‘court. ite remains in custody of the officer of that ~~ ‘ 
court in which it was libelled. The casevofits:preserva- 

tion is-not altered by the appeal. The duty to preserve Canton. 

it is still the same, and it would seem reasonable that the | 
power consequent on that duty would be also retained. 


On the principles of reason, therefore, the court is sa- 
tisfied that the tribunal whose officer retains possession 
of the thing retains the power of selling it when in a 
perishing condition, although the cause may be carried by 


appeal to a superior court. This opinion is not unsup- 
ported by authority. 


In his chapter e7 the practice of the instance: court, 
page 405. Browne says, “if the ship or goods are in a 
state of decay,or of a perishable nature, the court is used, 
during the pendency of a suit, orsometimes after sen- 
tence, notwithstanding an appeal, to issue a commission 
of appraisement and sale, the money to be lodged with 
the registrar of the court, in usum jus habentis.” 


This practice does not appear to be established by 
statute, but to be incident to the jurisdiction of the court, 
and to grow out of the principles which form its law. » A 
prize court not regulated by particular stasute would pro- 


ceed on the same principles—at least there is the same 
reason for it, 


But there is in this case no distinct order of sales The 
order is a part of the sentence from which an appeal was 


prayed, and is therefore said to be suspended npn the 
residue of that sentence, 


The proceedings of the court of admiralty, if they are 
all before this court, were certainly very irregular, and 
much of the difficulty of this case arises from that cause ; 
but as this case stands, it would seem entirely unjust to 
decree the defendant to pay a heavy sum of money, be- 
eause th. court of admiralty has done irre guienty that 
which it had an unquestionable right to do. ° 


Since the court of admiralty possessed the oaueed of 
making a distinct order of sale immediately after theap- 
pealwas entered, and this, but fer the depreciation, would 
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aero have been desirable by all, it is not unreasonable to sup- 


esadem 


e the practite ve have been to consider the al as 
pert from the condémnation, and not from ete ee of 
sale. “The manner in which this appeal was entered af- 
fords some’countenance to this opinion. In the recital 
of the matter appealed from, the condemnation alone, 
not the order of sale, is stated. 


The court will not consider this irregularity of the ms 
miralty, in ordering'what was within its power, as charg- 
ing the owners of the privateer, under the decree of the 
23d of December, 1780, with the amount of the sales of 
the George and her cargo, which in point of fact never 
came to'their hands, and over which they never 
sessed a legal controul, for the marshal states himself 
to hold the net proceeds to the credit of the former 
owners. 


It istherefore the unanimous opinion of this court 
that the decree of the 23d of December, 1780, does not 
require that the restoration and redelivery which it or- 
ders should be effected by the’taptors, but by those who 
in point of law and fact were in possession either of the 
George and her cargo, or of the money for which they 
were sold. A's the officer of the-court of New-Jersey, 
not the captors, held this possession, the decree operates 
upon him, not upon them. 


On that part of the libel in this case which may be 
considered as supplemental, and as asking relief in addi- 
tion to that which was given by the decree of the 23d of | 
December, 1780, the court deems it necessary to‘make 
but a very few observations. - 


The whole argument in favour of this part of the claim 
is founded on the idea that the captors were wrong doers, 
and are responsible for all the loss which has been’ pro- 
duced by their tortious act. The sentence of reversal and 
restoration is considered by the plaintiffs as conclusive 
evidence that they were wrong doers. 


But the court can by no means assent to this princi- 
ple. A belligerent cruizer who with probable cause 
seizes a neutral and takes her into port for adjudiéation, 
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and proceeds regularly, is not a wrong doer. Theactis Jevwrycs 
cai Sarat The order of restoration’ proves that the bo 
property was neutral, not that it was taken without pro: Nene an/ 
Bable cause. Indeed, the decree of the‘court of appeals 7%" =” 
is in this respect in favour of the captors, since it does : 
not award damages for the capture and‘ detention, not ~~ 
give Costs in the suit below. ; is mase of bie 


. ss 


“If we pass by the deeree, and examine the testim n 
on which ‘it was founded, we cannot hesitate to ad 
that there was justifiable cause to seize and libel the 
vessel. ’ Vi te 


Upon the whole case then, the court. is unanimously 
ef opinion that the decree of the circuit court ought to be 
affirmed. RDM 


Sentence affirmed, 


a 


RHINELANDER »v. THE INSURANCE COMPANY Rurwecay- 
OF PENNSYLVANIA. cA "5 


v. 
In. Co. oF 
oo a Me PENNSYLVA- 
NIA. 


THIS was a case certified from the circuit courtfor “4 Capture 
the district of Pennsylvania, in which the opinions of of a neutral 
the judges of that court were opposed to each other a prize by a 
upon the question, whether the plaintiff was entitled to oo po 
recover upon a case stated, the material facts of which entitles the 
were as follow : meese to 

r. abandon. 

The defendants insured 12,500 dollars, on the freight BP - niryane > 
of the-plaintiff’s American ship The Manhattan, which time of the 
had been chartered by Dfinturn .&& Champlin, for a offer to aban- 
voyage from New-York to Batavia, and back to New- wie Base es 
York. The freight was valued in the policy at 50,000 panied 
dollars. The charter-party contained a covenant ‘that 
if any dispute should arise between the plaintiff and 
Minturn {§ Champlin respecting the freight, the cargo 
should not be detained by the plaintiff, provided they 
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Ratweray- should security to abide by the award of ar- 


bitrators,. were to be appointed to settle such dis- 


Ix. Co. oy pute. Onher homeward voyage,on the 10th of February, 
Pewnsyiva- 1805, the ship was taken and detained on the high seas 


NIA. 


by a British armed vessel, and the second mate and 
21 of the seamen taken out, and two British officers 
and 15 seamen put on board, with orders to take her 
into a British port. The second mate was put on board 
another yessel, and arrived in New-York on the, 26th 
of February, when he gave the above information to 
the plaintiff, -who, on the 28th of February, communi- 
cated it by his letter of abandonment of that date, to 
the defendants. 


The Manhattan, with her cargo, was carried into 
Bermuda on the 12th of February, and libelled as prize 
of war. On the 20th of April, 1805, both vessel and 
cargo were acquitted. . From this sentence, ~ far pe 
respected the car, , ana » whic 
Sew wee appear ot tere been Pedy ter on the 8th 
of May the cargo was delivered to its owners, on their 
giving security, and on the 8th of July the-vessel 
cargo arrived in New-York ; but before their arrival, 


_ the defendants having refused, to give counter security, 


so as to relieve the owners of the cargo from the effect 
of the security which they had ‘given upon getting pos- 
session of their goods, the plaintiff, on the 6th of June, 
1805, after the vessel was liberated, brought the present 
suit. Upon the arrival.of the vessel and cargo, MMin- 
turn & Champlin gave security to abide the award of 
the arbitrators concerning the freight, according to the 
covenant in the charter-party, and obtained possession 


of the cargo. 
Hopkinson, for the plaintiff, contended, 
1. That there had been a total loss of the property 


insured, occasioned by aperil within the terms of the 
policy. 


2. That the abandonment was made in due time. 





on 


s2aCewaere & 


FEBRUARY, 1807) —_ 


Whenever a vessel is captured by a belligerent. as 
prize, whether the belligerent be a friend or an enemy, 
the. lossis total, so long as the detention exists; and 
vests a complete right of abandonment. It is not the 
state of the information received, but the actual state of 
the fate which justifies the abandonment, and gives the 
right to. recover as for atotal loss. ‘The vessel was ac« 
tually. libelled as prize at the time of abandonment, al- 
though no information of such libel had been received 
by the’ plaintiff ; and, therefore, the case is clearly 
within:the doctrine established by the supreme court of 
Pennsylvania, im the case of Dutilgh v. Gath ff, decided 
a few days ago ;* that if the vessel be libelled by the 


. ' 
* Decided January 17th, 1807. The opinion of Ch. J. Tilghman, 
as published in the United States Gazette, of the 20th of the same 
month, is as follows: » 


On the 24th of September, 1799, the defendant, Samuel! Gatliff, un- 
derwrote seven hundred and fifty dollars upon a policy of insurance 
on the schooner Little Will, belonging to John Dutilgh and Thomas 
Lillibridge, for whom the plaintiff was agent, on a voyage at and 
from hia to Havanna. ‘ stain > 


On the 25th of September, 1799, the Litthe Will. sailed on her 
from Philadelphia for Havanna, and on the 8th day of Octo- 
oem she was captured by three British privateers, and ear- 
‘tetothe port of Nassau, New-Providenee, where she arrived 

» gah of the same month. - 


fier artival in Nassau, the said schoonet was libelled “in the 
court, and on the 9th day of November following was 


acquitted ; and in the whole she remained thirty-seven * 


days at during thirty-five of which she was in custody of 
the 3 but the fact of her acquittal was not known to the 

until after the abandonment hereafter mentioned : although 
it was known to John Dutilgh, one of the owners and supercargo, 
who was with her at Nassau. . 


On the 13th day of November, the plaintiff wrote the letter of 
ment inclosing the papers therein referred to, which was re- 
ceived by the defendant the same day. . 


On the 20th of November the said schooner sailed from Nassaw 
for Havanna, where she arrived on the 21ist of the same month, 
and sold her cargo, except three boxes plundered at New-Provi- 
dence. Afterwards, the said schooner sailed from Havanna for 
Phi ja, where she arrived on the 26th or 27th of February, in 
the year 1800, with woe of sugars, on which freight became 
due, and was received by Stephen Dutilgh for the benefit of those. 


who were entitled to it ; each party refusing wo accept ber, she was 
Vol. Iv. E 
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captors as prize, it is such a capture as gives the im- 
sured a complete right to abandon ; and to recover as 
for a total loss. Although the Manhattan ‘and carge 


‘ 


sold for wharfage, and the whole proceeds of sale applied to the 
payment 


The schooner Little Will was American property, as warrapted. 


The question for the court is, whether the plaintiff is entitled to 
recover as for a total loss? 


Opinion of the Court, delivered by W. Tilghman, Ch F ”* 


On the case thus stated, the question submitted to the court is, 
whether the plaintiff is entitled to recover for a total loss ? 


In resolving this question, I shall divide it into two points. 
1. Did there ever exist a total loss ? 


2. Supposing that there once existed a total loss, has any cir- 
cumstance occurred which excludes the plaintiff from recovering 
for more than a partial loss ? 


1. The case before us includes one of the risks mention- 
ed in the policy, @ taking at sea. But it has been objected that this 
taking was not by‘an enemy, and that when a bel Sere takes a 

the 


neutral, it is to be presamed that the taking is on purpose 
of searching for the property of his eae or ame contraband of 
war, and that in the end, justice will be done to the neutral. Toa 
certain extent there is weight in this distinction ; but it must not be 
carried too far. At the time when the capture in question was 
made, the United States acknowledged the right of the British "to 
detain their vessels for the purpose of a reasonable search. The 
bare taking of the vessel, therefore, could by no means ‘constitute 
a loss; and if under suspicious cireumstances she should be carried 
into port, to afford an opportunity for a complete ‘investigation, 
perhaps even that ought not-of itself to be considered as a total loss, 
On this, however, I give no opinion .But when the captor, having 
carried the vessel into port, and completed the examination of the 
cargo and papers, instead of discharging her, proceeds to libel her 
as prize, L think thé loss is complete. The property is no longer 
subject to the command of the owner, and it is unreasonable that 
he should wait the event of judicial proceedings, which may con- 
tinue for years. The case of an embargo is less strong—because 
there the confiscation of the property is not intended and a tempo- 
rary interruption of the voyage is all that in general is to be appre- 
hended. Yet the assured is not obliged to wait the result, but may 
abandon smmediately on receipt of intelligence of the embargo.— 
Not many judicial ‘decisions have been produced on the point’ in 
question, Where principles are strong, it is sufficient that there’ 
have been no decisions to the contrary. It appears, however, that 
in the state of New-York, the precise point bas been determined.; 
In the case of Mumford v. Church, decided in the supreme court of 
New-York, July term, 1799, the assured recovered for a total loss 
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were apie by the. vice-admiralty court before the 
of the writ in the present case, yet the acquittal, 
as to the cargo, was suspended by the appeal; and the 


where there was a carrying into port, and libelling by a 

British captor, py ag abandonment the ean 
stored. It is necessary that some genera! rule sho 

some line drawn by which the assured may know at.what time he has 
ight to abandon. In mostcases the voyage is extremly injured b 

edings in the court of admiralty, and the event is doubtful 

‘or it cannot be denied, that of late such strange occurrences have 

ares saga war and ae ape mwas much sw 

principles ppstioe ign courts 0 iralty, atever 

y be said of the law of nature and nations, and the immutable 

inciples of justice, we see very plainly that the courts obey the 

sovereign power of their country ; and this will fluctuates 

the circumstances of the times. 1 am therefore of opinion, 

both, bythe words and spirit of a policy of insurance, the as- 

a oy when he receives intelligence of the libelling of 


2. This brings, me to.the consideration of the second point. Has 
circumstance occurred “‘ which limits the plaintiff to a recovery 
ea; @ partial loss ?” . 

It.is contended that such an event has oceurred : that the vessel 
was, acquitted by decree of the court.of admiralty ; that after ac- 
quittal she proceeded on her voyage, and that ove of the owners 
was on the spot, and knew of the acquittal. Ido not think there is 
much weight inthe circumstance of one of the owners being on 
the spot, because the agent of all the owners was in Phila- 

ia, This general agent effected the insurance, and conducted 

| usiness with the underwriters, and the owner who was in 
New-Providence gave him intelligence of what occurred from time 
to time, and by no means intended, from nak ig that eppearts 
to restrain him from making an abandonment. _It is true that the 
vessel proceeded on her voyage after she was restored ; but it is not 
stated, nor can the court presume, that any of the owners din 
@ manner inconsistent with the abandonment made by their agent. 
It.was proper at all events, to pursue the voyage for the benett of 
whoever might be interested in it. This is the usual practice, and 


a practice authorised by the policy, and very much for the advanta; 
“ef the underwriters. . ei 


.. The only difficulty in the case before the court arises from this 
circumstance ; that before the action was brought the vessel was 
restored, and even at the time of the abandonment there was a de- 
oreeof acquittal, although restitution does not ar to have been 
actually made till some days after. The counsel for the defendant 
have relied much on the opinion of Lord Mansfield in the of 
Hamilton v. Mendez, to establish this principle, that a policy bf in- 
surance, being in its nature a contract. of i ity, the plainti 
an recover no more than the amount of his aétual le3s at the com- 
mencement of the action. There is no doubt of the wethinas Ned 
the principle : I mean that a policy is a contract of imdemnity. 

enly question is, at what peried the rights of the parties are te be 
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property was not, in fact, put into the posséssion of the 
freighters, until they had given security to its-full value, 
to return it to the captors im case the sentence’ of ac- 


tested by this principle ; whether ah. the, flue of shen dontaats or of 
the commencement of the action. I have considered attentively the 
case of Hamilton v. Mendez. Yt must be_ obvious to €very one, that 
the decision im that case was perfectly right. It was si is ; 
that aman shall not be permitted to ab and recover 
loss, when he knew at the time of his offer to that. his 
property which had been lost was restored, and the voyage very 
injured. But in reading the opinion of Lord Mansfield,’ we 
find a want of accuracy, with which that great man was seldom 
chargeable. Sometimes it appears as if he thought the period for 
fixing the rights of the insurers and insured was the commence- 
ment of the suit ; sometimes the time of abandonment, and some- 
times-he even seems to have extended his ideas so far as the time 
of the verdict. But finally he explicitly declares, that he decidés 
nothing but the point before him. He seems to ‘have felt a little 
sore at the improper application of some general expressions used 
by him in the case of Goss v. Withers. Anxious to cut off all pre- 
ew cme ge a i we Mendez, be has taken too 
much pains to avoi possibili misrepresentation. Hence 
his argument, considered in the whole, is not altogether clear a 
consistent. Upon the whole of this case of Hamilton v. anak 
think i€ most safe to confine its authority to the point actially de- 
cided, which was different from that we are now considering. 
Some period must be for determining the right of the 
To limit it to the time of commencing the action, would be of little 
service tothe insurers; for the law being once so established, an 
action would be t in every instance on the first. © 
payment. The time of abandonment seems the most 
convenient period ; because the assured must make his 
abandon or not, in a reasonable and short time after he hears of the 
loss, and the 0B age Aw transferred by the 
never afterw. be clai by the assured— 
want of justice. There is no reason why the assured: sho 
bound, but the assurer left free to take 
quent to the abandonment. 


It has been contended by the plaintiff’s counsel, that the ri to 
abandon would not have been affected, even if the property had been 
restored at the “time of abandonment, because the restitution was 
unknown to the plaintiff. As to this, 1 give no opinion. It is un- 
necessary; because it is stated that the vessel remained in the 
custody of the captors, at the time of the abandonment. The de- 
fendant’s counsel have that this was the fault of the eaptain, 
or of one of the owners who was then at New- Providence ; because, 
after a decree of acquittal, a writ of restitution might have been 
sued out. But it not being stated that there was any fault or negli- 
gence in the captain or owner, I do not think that the court can 
infer it ; it being stated that the vessel remained in the custody of 
the captors, we must presume that the custody was legal. Whether 
for the purpose of giving the captors an opportunity of entering an 
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quittal should be reversed. Asto them, ‘therefore, the Raiveras., 
was not restored. Ig never arrived in safety. “a 
Its trial was’ still pending, and if it should finallyybe yy. eo. o- 
condemned, the freighters would never be liable tothe Pawwxsyxva- 
intiff forthe freight. As to the plaintiff, therefore, wis. 

it stilheontinues a total loss of the freight. © He cannot, 

in any event, recover it from the freighters until the 

is decided, and if that decision should be against 

the latter, his only chance would be in the hope of jus- 
tite from the courts of the captors, who, con- 
demnation of the cargo, sometimes order the freightito 

bepaid to the owner of the ship, if heis a fair neutral, 

nd tins no imterestin the cargo. Nothing but relieving 

the freighters from the security they had given for the 

cargo, could entitle the plaintiff to recover against them. 

The underwriters, therefore, were bound either to pay 

to ‘the plaintiif the amount they had insured, or, by 

iving such counter. security as should indemnify the 
Seightootp give*the plaintiff a right of action against 
them. The latter part of the alternative the defendants 
have refused. The case of Da Costa v. Newnham, 2 

T. R. 407. shows that the underwriters were bound to 
give such counter ‘security, or to pay the amount in- 
sured. ‘The property never came free into: the hands 
of the freighters.» The right of action depends upon 
the facts existing at the time of abandonment. In the 
ease of Mumford v. Church, decided by the supreme 
court of New-York, at July term, 1799, the assured - 
recovered, notwithstanding a restoration before aban- 
donment. But the assured cannot retract his abandon- 
ment, and it isnot just that one party should be bound, 
and the otherat liberty. If the plaintiff hada right-to 
#bandon, the defendants were bound to accept. 


For the defendants, Rawle and Lewis contended, : 


4. That there never was a total loss ; and, conse- 
quently, the plaintiff never had a right to abandon. 


appeal, or for what purpose it was the restitution was delayed, we 
are ata losstodetermine. But as restitution was not actually made, 
and as the plaintiff was ignorafit even of the decree of acquittal, his 
right to abandon remained unimpaired. 


Upon the whole, I am of opinion that the plaintiff is entitled te 
recover for a total less. 
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2. That before the action was brought, the vessel 
ee and thergfore pa ee 
ist | ¥ 


+: That hefereithe xétarn of the writ, hatemehand 

had arrived i. safety snd tha che destination, 
and the freight was earned, and Rap R Te 
recover it from the freighters. 


o@. That the plaintiff had walonterily aaa the 
cargo to be delivered es see 

and had lost his lien on the goods by his own 

and therefore had no righ to Fecover from the under 


writers. 


They admitted thet the defendants were dishle.for a 
partial loss to the amount of the charges, expenses, &e. 
in consequence of the capture ; but denied that: the 
plaintiff could claim for a total loss. The information 
received at the time of the offer to abandon was only.of 
an arrest and detention; which, as the Manhattan was 
a neutral vessel, must. be presumed to be only for the 
purpose of éxercising the beiligerent ~ eben search ; 
and such a detention has never been to give a 
right to abandon. But a capture by @ friend differs 
from a capture by an enemy. Park, 66. Itis presumed 
that the courts of our friend will do us. justice, andi re- 
store our property without delay. Heuce no salvage is 
allowed for the recapture of a neutral from the power of 
one of the belligerents, unless under very particular 
circumstances. If the capture of a neutral be not fol- 
lowed by condemnation, it is not a total loss, unless the 
voyage be wholly broken up. Part, 79. Saloucci: . 
Foknson. The right of search (admitted by our treaty) 
gives a right tosend the neutral into port for examina- 
tion, and for that purpose the belligerent may put a 
force on board, and take out part of the original crew. 
The mere capture, ordering her into port, taking: out 
part of the crew and putting other men on board, gave 
no right to abandon, and yet the abandonment is cunt. 
ed upon those facts only. The defendants were not 
obliged to accept the abandonment. It ought to have 
been accompanied by a cession. No subsequent event 
can make it valid. It was not accepted, and therefore 
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did not bind either party. The information ought to be 
such at the time of abandonment, that’ the woderwriter 
may know whether he ought to accept itor not.’ He 


_ should be able to decide whether he ought to undertake 


the defence of the property. The insured:cannot aban- 
don, unless upon information of facts*which show. a 
total ldss: Subsequent events cannot be coupled witha 
prior offer to abandon. Suppose the insured should 
say, I heard of a gale of wind ; I offer to abandon, 
I have heard of no loss; could that avail him? 

In the case of Suydam & Wyckoff v. The Marine Insu- 
rance Com > 1 Fohnson, 181. the supreme court of 
the state of w-York decided thatthe insured cannot 
avail himself of a subsequent event, without a new 
abandonment. It is admitted that the facts, and not 
theinformation, decide the right to abandon, but there 
must be information of sufficient factseat the time of 
abandonment. A detention for examination ‘does not 
i the voyage, or evey render it pro- 

bable that’ the voyage will be broken up. Whenever 
the fact appears that the voyage is destroyed, and the 
jury finds the fact to be so, (for it-is not’.a matter of 
law,) it is a total’ loss. There is no printed report of 
the case of Mumford v. Church, and therefore we can- 
not examine its principles.* 
But the restitution of the cargo, although on secu- 
rity, is a legal restitution. The freight never was in 
danger. If ithas been, it was in consequence of facts 
which would have discharged the underwriters: » If the 
voyage was lawful, freight would have been allowed, 
even upon ‘enemies’ goods, and although ‘the voyage 
was ut ended. Whether the cargo be condemned or 
not, the ship-owner is entitled to his freight. The 
only ground upon which a British court of admiralty 
will refuse to allow freight, is a ground which would 
also discharge the underwriters, vizs: thatthe: ship- 
owner was not afair neutral. 1 Rob. 245. (Ameri ed.) The 
Copenhagen. 2 Rob. 84. The Rebecca. ‘3 Rob. 88. The 


* Lrvincstron, J. That case was reversed, in principle, by the 
court of errors, in Timberly y. Church. And the law now established 

that case, in New-York, is, that, if, at the time of abandonment, 
the property has been actually restored, the abandenment is invalid. 
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Racehorses +3 Robs 245. The Atlass -4' Rob. 279. 282. 
The Vrow Henrieai, 3 Bos. &9 Puls 291.’ Touteng v. 
Hubbard. Itis only a delay in receiving the frei 

If the plaintiff is to be considered as a fair neutral sin 
owner, he mustveventually recover the freight, either 
from the owvers of the cargo, or the captors’; and if 
he is not such a fair neutral ship-owner, the warranty 
in the policy is falsified, and the defendants are not 
liable.. Suppose the delay had been caused by any of: 
the other perils insured against, such as a violent storm 
driving the ship off from the cou&st, or a long course of 
contrary winds, &e. the inconvenience to" aintiff 
would have been the same, and yet he ‘would have no 
right to abandon. The defendants did’ fiot undertake 
that the voyage should be performed ih any given time, 
nor to be liable for the wear and tear of the ship, tackle; 
&c. in consequence of such protracted 

defendants have a right to avail themselves, :in their 
defence, of the yery evidence produced’on the trial of 
the libel, and e¥en of the sentence of ~condeamiition, if 
it proceed grounds inconsistent ‘the warranty. 
The detente were not bound to give the counter se- 
curity ; because the plaintiff’s vessel had been restored 
to him without security ; and it cannot be right that the 
defendants, who ‘are not underwriters upon the cargo, 
should give security to its whole amount, in order to 
enable the plamtiff to recover the freight ‘from’ the 
freighters. * dhe "meee 


But the freight was earned, and the freighters wete 
liable to the plaintiff before the defendants were bound 
to plead. “ The vessel and cargo had arrived, and the’ 
defendants’ may now set up that fact as a defence. 


If a vessel, supposed to’be lost, be abandoned ‘to the’ 
underwriters, and a’suit brought upon the policy’; but 
before plea pleaded, the vessel arrive in safety ; the 
underwriter may plead this fact, or give it in evidence, 
and it will be a good defence. In Hamilton v. Mende, 
2 Burr. 1214. Lord Mansfield says, “* We give no 
opinion how it would be in case the ship or goods be 
restored in safety” “ between the commencement Of the 
action atid thé verdict.” And in Sullivan v. Montagile, 
Doug. 112. he says “ actio non goes, in every case, to. 
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the time of pleading, not to the commencement of the 
action.” e declaration is the beginning of the action. 
Co. Litt. 126. (a) _ And even after plea pleaded, if any 
matter of defence arise, the defendant may, and in- 
deed if he would not forever lose the benefit of it, he 
must, plead it as a plea puis darrein continuance. Yeh. 
141. Ewer v. Moile. 


But the plaintiff has never made a cession to the un- 
derwriters, of his right to the freight, and of the means 
of obtaining it. He had, by a covenant in the charter- 
party, given up his en upon the cargo; a fact unknown 
to the defendants, and which ought to have been dis- 
closed. He had also, without the defendants’ consent, 
left the question of freight to arbitrators, who have not 
yet decided. 


Ingersoll, in reply. 


The question whether the cargo shall be restored to 
its owners, is still pending in the court of admiralty, 
and if the plaintiff had, at any time, a right to recover 
the freight from the underwriters, that right still con- 
tinues. On the first intelligence of the capture, the 
plaintiff offered to abandon ; and according to the true 
state of the facts, he had then a complete right to aban- 
don. Although the property was neutral, yet it was 
captured as prize. It was treated by the captors as 
enemy-property. It was, in fact, taken jure belli, and 
therefore it can make no difference, in principle, whe- 
ther the nation of the captors be at peace or at .war with 
the nation of the captured vessel and cargo. It was 
seized as prize of war, and the question of neutrality 
is still to be decided. The delivery of possession, upon 
security, is no More a restitution of the cargo, than if 
the owners had purchased it under.a decree of con- 
demnation. It has not arrived safe; it is burthened 
with an incumbrance to its full value. The circum- 
stances. detailed by the second mate, in his first infor- 
mation to the plaintiff, clearly showed that the seizure 
was made of the property as prize of war. Itis said 
the abandonment was made too soon. In Fuller v. 
M'‘Call, 2 Dall. 219. the plaintiff was holden to be too 
late; because he did not abandon upon receipt of. the 
first intelligence, although the information came from a 


‘Vol. IV. F 
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stranger. But here the information was given by aa 
officer of the ship, an eyé witness, and the'vessel was, 
in fact, libelled as prize of war. The insured is: bound 
to abandon in. a reasonable time after receiving the in- 
telligence, so that the underwriter may take. measures 
to save what he can to indemnify himself; and no ob- 
jection can be made that the insured abandoned too 
soon, if subsequent information prove that he had then 
a right to abandon. 


Whether this be strictly a capture or not, is immate- 
rial, as one of the risks insured against is taking at sea ; 
and as this taking was with the view of seizure as 
prize, on suspicion of its being enemy-property, it is 
within the principle of belligerent capture. The right 
of search gives no right to dispossess the owner of his 
vessel, either according to the law of nations, or to our 
treaty with Great Britain. But if such right did exist, 
an unreasonable detention gives a right to abandon ; and 
whenever a vessel is libelled, if the insured means to 
claim for a total loss, he ought toabanden, in order. to 
give the underwriters a right to defend the property in 
the court of admiralty. The insured, after an offer to 
abandon, is not bound to defend the property. The 
libel was filed eight days before the abandonment, but 
that fact was not necessary to give the right to abandon. 


It has been said that the books furnish no case in 
which the capture by a friend has been decided to be a 
total loss. But Marshall, in p. 422. and 435. considers 
the law as settled, that a capture by a friend,» under 
pretence of enemy’s goods, must be considered as a 
capture, because it is done as an act of hostility. The 
uncertainty of the duration of the detention, puts it 
upon the same principle as the case of an embargo. A 
capture is atotal loss, although a condemnation never 
takes place. 2 Burr. 694. 697. Goss v. Withers. 


Aw actual deed of cession was not necessary, because 
the offer to abandon was not absolutely accepted. The 
offer to cede the plaintiff’s right was sufficient. The 
covenant in the charter-party to relinquish the lien on 
the cargo for freight, upon other security being. given, 
did not affect the interests of the underwriters. The 
security stood in the place of the cargo, and was abun- 
dantly sufficient. 
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MarsHAtt, Ch. J. delivered the opinion of the court Ruryeras- 
as follows. . nen 


v. 
; a P 4 In. Co. or 
The Manhattan, a neutral ship, while prosecuting Pewxsyiva- 


the voyage insured, was captured by. a belligerent NIA. 
cruiser, the second mate and twenty-one of the hands 
were taken out, and twoBritish officers and fifteen seamen 
put on board, and she was ordered into a British port. 
The mate soon afterwards arrived in the United States 
in another vessel. On the 26th of February, 1805, he 
gave information of these facts to the owner of, the 
Manhattan, who on the 28th of the same month com- 
municated it to the insurers, and offered to.abandon to 
them. On the 2d of April payment of the freight was 
demanded ‘and refused. “She Manhattan was carried 
into Bermudas, and libelled as prize of war. On 
the 20th of April in the same year, both vessel and 
cargo were acquitted. From this sentence, so far as 
respected the cargo only, an appeal was prayed, wl#ch 
does not appear to have been decided. ‘The cargo was 
delivered to the owners on their giving security, and on 
the 8th of July the vessel and cargo arrived at the port 
of destination. The underwriters having refused:to give 
counter security, this action was brought on the 6th of 
June, after the vessel was liberated, and before her arri- 
val at the port of destination. The policy is on the freight. 


The question referred to this court is, whether the 
facts stated entitle the insured to recover against the 
underwriters for a total loss. 


In examining this question, the material points to be 
determined are, 


ist. Had the insured a right to abandon wlien the offer 
was. made ? ' 


Qdly. Have any circumstances since occurred which 
affect this right? , 


These are important questions to the commercial in- 
terest of the United States, and ought to be settled with 
as much clearness as the case admits. . 
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It is universally agreed, that to constitutea right to 
abandon, there must have existed a total loss, occasioned 
by one of the perils insured against ; but this total loss 
may be real, or legal. Where the loss is real, a contro- 
versy can Only respect the fact ; but the circumstances 
which constitute a legal, or technical loss, yet remain, 
in many cases, open for consideration. 


It has been decided that a capture, by one belligerent 
from another, constitutes, in the technical sense of the 
word, atotal loss, and gives an immediate right to the 
insured to abandon to the insurers, although the vessel 
may afterwards be recaptured and restored. 


It has also been decided, that an embargeor detention 
by a foreign friendly power, constitutes a tétal loss, and 
warrants an immediate abandonment. But the capture, 
or taking at sea of a neutral vessel by a belligerent, isa 
cz®e on which the courts of England, do not appear to 
have expressly decided, and which must depend on ge- 
neral principles, on analogy, and on a reasonable con- 
struction of the contract between the parties. 


A capture by an enemy is a total loss, although the 
property be not changed, because the taking is with an 
intent to deprive the owner of it, and because the hope 
of recovery is too small, and too remote to suspend 
the right of ‘the insured, in expectation of that event. 


If a neutral ship be captured as enemy-property, the 
taking is unquestionably with a design to deprive the 
owner of it; and the hope of recovery is im many cases 
remote, since it may often depend on an appellate court ; 
and though not equally improbable as in the case of 
capture by an enemy, is not so certain as is stated in 
argument by the counsel for the defendants. 


The distinction between a capture by an enemy and 
by a belligerent not an enemy, has not been taken in the 
cases adjudged in England, so far as those cases have 
been laid before the court, and the best general writers 


seem to arrange them in the same class. 2 Marshall, 
422. 435, 
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It-has been also determined, that a total loss. existed Rurveran- 
in theicase of an embargo, or the detention of a foreign DER ° 


prince. : In. ¥ 


In one case cited at the bar, (Sa/oucci v. Fohnson,) the 
court of king’s bench determined that an illegal arrest 
at sea amounted to a-detention by a foreign prince, and 
although that case has since been overruled in E.ngland, 
so far as it decided that to resist a search did not justify 
a seizure, yet the principle that an arrest at sea was to 
be resolved into a detention by a foreign power, has 
not been denied. Marshall, (435.) after noticing the 
contrary decisions respecting the right of a neutral to 
resist a search, adds, “* yet the above case of Saloucci v. 
Fohnsen may nevertheless, I conceive, be considered 
as an authority to prove, that if a neutral ship be un- 
lawfully arrested and detained by a belligerent cruiser, 
for any pretended offence against the law of nations, 
this would be a detention of princes.” 


That a detention of a foreign power by embargo, or 
otherwise, warrants an abandonment, is well settled. 2 
Marshall, 483. 


The opinion given by the court of king’s bench in the 
case of Saloucct v. Fohnson, goes no further than to 
establish that an un/aw/ful arrest at sea is to be consider- 
ed as the detention of a foreign prince. Whether the 
arrest can only be considered as unlawful when the cause 
alleged, if true, is not in itself sufficient to. justify a 
seizure, or when, if true, it would be sufficient, but is 
in reality contrary to the fact, is not stated. In-point 
of reason, however, it would seem that when an arrest 
is made at sea by a person acting under the authority of 
a prince, the detention is as much the detention of 
princes in the one case as in the other. 


In, the case of an embargo, the detention is lawful. 
The right of any power to lay an embargo has not been 
questioned. Yet it is universally admitted, that an 
embargo constitutes a detention which amounts, at the 
time, to a total loss, and warrants an abandonment. 
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In what consists the difference between a detention 
occasioned by an embargo, ‘and a detention occasioned 
by an arrest at sea of a neutral by a belligerent power? 


An embargo is not laid with a view to deprive the 
owner of his property, but the arrest is made with that 


_view. In the first case, therefore, the property detain- 


ed is not in hazard ; in the last, it always is in hazard. 
So far the claim to abandon on an arrest is supported by 
stronger reason than the claim to abandon when detain- 
ed by an embargo. 


But it is argued that the duration of an embargo has 
no definite limitation, while a neutral vessel may count 
on being instantly discharged. Such is the rapidity of 
proceeding in a court of admiralty, that its mandate of 
restoration is figuratively said tobe ‘‘ borne on the wings 
of the wind.” 


Commercial contracts have but little connection with 
figurative language, and are seldom rightly expounded 
by a course of artificialreasoning. Merchants general- 
ly regard the fact itself ; and if the fact be attended to, 
an embargo seldom continues as long as the trial of a 
prize cause, where an appeal is interposed. The his- 
tory of modern Europe, it is believed, does not furnish 
an instance of an embargo of equal duration with the 
question whether the cargo of the Manhattan be or be 
not lawful prize. The reasoning of the books in the 
case of a capture by an enemy, and of. an embargo, 
applies in terms, but certainly in reason, to an arrest by 
a belligerent, not an enemy. 2 Marshall, 483. 


The reasoning of the English judges in all the cases 
which have been read at bar, and their decisions on the 
question of abandonment, have received the attention 
of the court. To go through those cases would protract 
this opinion toa length unnecessarily tedious. . With 
respect to them, therefore, it will only be observed, 
that the principles laid down appear to be applicable to 
an arrest as well as to a capture, or detention of foreign 
powers; and that a distinction between an arrest and 
such capture or detention, has never been taken. 
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The contract of insurance is said to be a contract of 
indemnity, and therefore (it is urged by the under- 
writers, and has been repeatedly urged by them) the 
assured can only recover according to the damage he 
has sustained. This is true, and has uniformly. been 
admitted. But if full compensation could only be de- 
manded where there was an actual total loss, an aban- 
donment could only take place where there was nothing 
to abandon. 


There are situations in which the delay of the voy- 
age, the deprivation of the right to conduct it, produce 
inconveniences to the insured, for the calculation of 
which the law affords and can afford no standard. In 
such cases there is, for the time, a total loss: and in 
this state of things the insured may abandon to the 
underwriter, who stands in his place, and to whom 
justice is done, by enabling him to receive all that the 
insured might receive. A capture by an enemy and an 
embargo by a foreign power are admitted to be within 
this rule, and a complete arrest by a belligerent not an 
enemy, seems, in reason, to be equally within it. 


It. is, therefore, the unanimous opinion of ‘the court, 
that. where, as in this case, there is a complete taking 
at sea by a belligerent, who has taken full possession of 
the vessel as prize, and continues that possession to the 
time of the abandonment, there exists, in point of law, 
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a total Joss, and the act of abandonment vests the right - 


“to. the, thing abandoned in the underwriters,.and the 


amount. of insurance in the assured. 


2. Have any circumstances occurred since the aban- 
donment, which have converted this total into a partial 
loss ? ! 


Without reviewing the conduct of the assured subse- 
quent to that period,, it will be sufficient to observe that 
he has performed no act which can be construed into a 
relinquishment of the right which was vested in him by 
the offer to abandon. 


It only remains, then, to inquire whether the release 
and return of the Manhattan deprives the assured of 
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Rutwe.an- the right to resort to the underwriters for a total loss, 
aps which was given by the abandenment. 


v. 
Iw. Co. oF 


Pexnsyuva- This point has never been decided in the courts. of 
BRA. England. 


Same 
In the case of Hamilton v. Mendez, Lord: Mansfeld 
leaves it completely undetermined, whether the state of 
loss at the time the abandonment is made, or. at the 
time of action brought, or at the time of the verdict 
rendered, shall fix the right to recover for a partial or a 
total loss. 


A majority of the judges are of opinion that the state 
of loss at the time of ' the abandonment must fix the rights 
of the parties to recover on an action afterwards 
brought ; and the judge who doubts respecting it,..is.of 
opinion that, in this case, counter security havimg been 
refused by the underwriters, the question of freight is 
yet suspended. 


It is to be certified to the circuit court of Pennsylva- 
nia, that in the*case stated for the opinion of this 
court, the plaintiff is entitled to recover for a total 
loss. 


———at: GD 
MonTALET *MONTALET v. MURRAY. 
eae 
ee ee 
When both f . pe ey * 
parties area- ERROR to the circuit court for the district of 
liens, the Georgia. 


courts of the 
i d S ‘ . . 
a hy 7: The action was brougt in the court below by Jur- 
risdiction. ray, a citizen of the state of New-York, against Montalet, 
If it does an alien, and citizen of the French republic, upon sundry 
not _.PPea” yromissory notes, made by the defendant at St. Domingo, 


upon the re- 

cord that a 

suit might * Present, Marshall, Chief Justice ; Washington, Yohnson and 
have been Livingston, Justices. 


ou oy s. 











adw 


thy a @ 


m2 








FEBRUARY, «1807. 47 


payable to thc order of Monsicur Caradeaux de la Caye, Mowrarer 
whose fesidence, OF Citizenship, or national’ cHatacter, 
does not appear in the declaration. , 


ditieedin 
It was suggested that it did not appear by the record the: courts. of 
that a suit could have. been prosecuted in that court to SS ee 
_ Fecover the contents Of those notes if noassignmieithad tween the o:. 
beeti made, and therefore the court could not take cogni- gina/ parties 
zance of the present case, being prehibited by the act of ‘0 4 promis- 
congress, Vole 4. ps 55-8. 11 ; | pw! fps ed 
: maintained 
P. B. Key, for defendant in error, stated that itappear- upon it in 
ed in the plea thut the payee of the noteswas also an {hose courts - 
alien, and subject of France. 4 Dall. 8 Turner'y. The 300 potder.- 
Given upon re- 


The Couirt was unanimouily of opinion that the courts 710! of 
of the United States have no jurisdiction of cases between ’ my 
} Poel rate a 


then suggested that perhaps it did not sufficiently oe 
spi ip the recofd that the original parties to the \ut 
notes were aliens ; 


Murray. 


But Marsuatt, Ch, J. said, that if it did not appear 
upon the record that the character of the original parties 
would support the jurisdiction, that objection was equally 
fatal, under the uniform decisions of this court. 


Fudgment reversed for want of jurisdiction, and with 
costs, under the authority of Winchester v« Fackson, at 
last term. Ante, vol. 3. p. 514 . 


But on the last day of the term, The Court gave the 


following general directions to the clerk : 


That in cases of reversal, costs do not go of course, but 
in all cases of affirmance they do. And that when a ' 
judgment is reversed for want of jurisdiction, it must be 
- without costs. , "eG, 


Vel. IV. G 
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An ‘American 
registered 
vessel, in part 
transferred by 
parol while at 
sea to an A- 
_M™erican citi- 
zen, and re- 
sold to her 
original own - 
ers on her re- 
turn into port, 
before her en- 
try, does not, 
by that ope- 
ration, lose 
her privileges 
as an Ameri- 
can bottom, 
nor become 
subject to fo- 
reign duties. 


_ sale, reciting at length the certificate of eee: On 
o 
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; vale mi ; $x fa 
‘THE UNITED STATES v. WEILLINGS AND 
- FRANCIS. ths Ct te. 


—_-— oJ ier Fs Sg 


THIS was an action of debt brought originally in the 


district court of the United States for the district of © 


Pennsylvania, for the penalty of a bond dated November 
16th, 1802, conditioned to ‘pay to ithe collector of the 
customs “ the sum of 7,720 do and 41 cents, or the 
amount of the duties to d¢ ascertained as due and arising 
on certain goods,” &c. “entered by the above bounden 
Willings and Francis, as imported in the ship J/issouri, 
from Canton, as per entry dated 16th Noy: » 1802,” 


- The pleadings, which ended in a general demurrer to 
the surrcjoinder, brought into view the question, whe- 
ther the ship Missouri, at the time of her arrival,and 
entry from Canton, was entitled to the privileges of a 
registered ship of the United States ; for if she was, the 
sum mentioned in the condition of the bond (which had 
been calculated as if she had been a foreign bottom) 
was too large by the sum.of 702 dollars and 5 cents. 


The facts upon which this question arose, appear, by 
the record, to be as follows: 


The ship Missouri, when she sailed. from Philadel- 
phia for Canton, was a duly registeredship of the Uni- 
ted States, owned wholly by Willings & Francis, citizens 
of the United States. ile at sea, and while the re- 
gister of the ship was on board in possession of the mas- 
ter, she was in part sold. by Willings and Francis, . in 
Philadelphia, to ¥. G. Koch and others, citizens of the 
United States, onthe 12th of February, 1801, but was 
not then registered anew by her former name, nor was 
there an instrument in writing, in the nature of a bill of 


the 15th of November, 1802, after the arriv ship 
at Philadelphia, and before any report or entry, Koch and 
ethers, the vendees, made a parol resale of their part of 
the ship to Willings and Francis, whereby the whole was 
revested inthem. Afterwards, on the same~wisth of 
November, (it being the day of her arrival,) the register 
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was delivered up by the master of the ship to the col- TasUsrta0 

lector-of the port of Philadelphia, and the vessel duly - ST4™**. 

reported and-entered; and) 7. W. Francis, .one of, the wourises 

part owners, resident at that port, upon the entry of the & Frances: 

ship, offered to. make oath that the register contained “yo 

the names of all the persons who were then owners of 

the ship ; that since the granting of the register, the ship 

had been in part sold by W..and F..to Koch and others, 

who had resold the same to. W. and F. and that no fo- 

had any share or interest in the ship. On the 

of December, 1802, W. and F, madea bill of sale 

to Koch and others, reciting the register at length in due * 

form of law, whereupon the ship was registered anew by 

her former name, as the property of Willings and Fran- 

cis, and Koch and others, as joint owners. Onthe 7th of 

January, 1803, Keeh and others, by a billof sale reciting 

the register at length, im due form of law, resold and re- 

conveyed their part of the shipto Willings and Francis; 

whereupon the register was delivered up, and the ship re- 

— anew by her former name, as the property of Ww. 

and F. , “ 


By the 14th section of the act of congress of 3ist De- 
cember, 1792, vol. 2. p. 146, 147. it is enacted, 


: “ That when any ship or vessel which shall have been 
registered pursuant to this act, or, the act hereby in:part 
repealed, sha//in whole or in part be sold or transferred 
to a citizen, or citizens of the United States, or shall be 
altered in form or burthen,” &c. “ in every such case the ‘ 
said ship or vessel shall be registered anew, by her, fers 
mer name, according to the directions herein before con- 
tained, (otherwise she shail cease to be deemed a ship or 
vessel of the United States,) and Aer former certificate of 
registry shall be delivered up to the collector, to whom 
application for such new registry shall be made, at the 
tame that the same shall be made.” 


“ And in every such case of sale or transfer, there shall 
be some instrument of writing, in the nature of a bill of 
sale, which shall recite at length the said certificate ; 
otherwise the said ship or vessel shail be incapable. of 
being so registered anew. And in every casein which a 
ship or vessel is hereby required to be registered anew, 
if she shall not be-so registered anew, she shall not be en- 
titled to any of the privileges or benefits of a ship or ves- 
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Seeinst sel of the United States. And further, if her*said for- 


v. 
Wrutrvos 
& Frawess. 


aw 


mer certificate of registry shall not be delivered: up as 
aforesaid, except the same may have been lost,” &c. * the 
owner or owners of such ship or vessel shall forfeit and 
in thn Tahaan gnats erst 
costs of suit.” ‘ios u . 
‘.% Pepa BO. Gt’ =a4) Per eRt, 
“And by the 170h section iti enacted, Emo) tawee 
Head ys * 

* That si ce ohh totaptitip atedenh wiles 
United Staes from aye foreign port or place, if the same 
shall be at the port or place at which the owner or any 
of the part owners reside, such owner or part owner shall 
westcl ctotsian derasmeocevamarababcasipetanreie 
vesse! contains the name or names 
are then owners of the said ship or¥essel; or «if any 
part of such ship 59 P mere has been sold: oe nme 
since the granting suc register, that such case, 
and that no foreign or citizen hath, to the best-of 
his knowledge and belief, any share, by way -of trust, 
confidence, or otherwise, in such ship or vessel.” - 

“ And if the owner,” &c. » chal cohen tdodear or 
affirm as aforesaid, such ship or vessel ‘shall nat be en- 
titled to the privileges of a ship or vessel of i. ee 
States. + a aetithS 


The judgment of the district court, epee the demur- 
rer, was in favour of the United States, but it was re- 
versed upon a writ of error in the circuit court, and the 
en States brought the case up, by ae of 0 » 

s court. 


Rodney, Attorney General for the plaintifs in error, 

Cited 4 Dall. 28. Pricetman v. United States, and 1 
Bos. and Pul. 263. 267. to show the degree of 
strictness with which the revenue laws been con- 


strued, both in this country and England. 


He contended that the word “ when,” (in the 14th 
section of the act,) means at that time, viz. when the ship 
shall be sold, she shall be registeredanew. She was sold 
on the 12th ‘of February, 180fy, and ought then to have 
been registered anew, but was not. The consequence, ac- 
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cording .to the act, is, that from that time she ceased te T#eUxrrep 
A deemied-a eipely wetelne the United States. ys WR we 
eee ) Wenrawat 


‘Poe want of a new register did not annal the sale & Paancis. 
nor was it vacated by the want of an instrument of wri- 
ting in the nature of a bill of sale, reciting at length the 
- certificate of registry. But the want of such an instru- 
ment was a bar to the obtaining a new register, and asale 
without a new register causes a forfeiture of all her pri- 
eens anit States. 


The impossibility of delivering up the old: register 
while: it was at so as to obtain a new ster, is no 
excuse for the defendant's meglect t0 cbenplyatah tor 

of the act-which requires an instrument in writing, 

in the nature’of a bill of sale, which shall recite at length 
the certificate of the registry ; because the registry is 
a@-matter of record, and a copy might have been had to 
Povvseaemsnct ater SPAR. 406. vaaneetesig ed 
. ss gow 


dase, contra. 

“The Sienedetel dhe? spirit of the ade are in favour of 
the defendants. It is.a general rule of law that every 
act which creates a penalty or forfeiture, is to be con 
mnt srlety Mn apare the United States. 

“The fotteittreot the peiviléges of a ship of the Unie 
ted States is'avery heavy penalty, and although this peé- 
nalty is inserted:in'a revenue law, ‘yet that ‘can tiiike'so 
difference in the rule of construction. 


Shecaibbeatiigrelaneided for by the United ‘States 
would put it inthe power of the owner of the vessel to 
the owner of the ged to this penalty without any 
of his own. This could ‘not have been the intention 
of the legislature inthe case of a sale from oné citizen of 
the United States:to another, when they have'taken care 
in the 16th section to provide, that where there are several 
citizens of the United States part owners of a vessel, and 
one of them sells his share to wn alien, it shall not forfeit 
the shares of the other citizens of the United States, who 
were ignorant of such transfer. 
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» The act for registering vessels was intended to pre- 
tect American ship owners and American navig¢tion, by 
giving them exclusive privileges. The true constructions 
therefore, of the act must be that which will. best,carry 


the intention into effect. But if the ite construc- 
tion prevail, no person will dare to freight the vessel, or 
to become a part owner, lest he subject himself tothe 


caprice of the, other owners, and calculating the 
probable event of his adventure upon the expectation of 
paying only domestic duties, he find himself defeated by 
an unforeseen imposition of foreign duties, to the utter 
ruin of his enterprize. , 

But the great question is, when is she to be regi 
anew ? The words of theact are, “* That when any ship”. 
“* shall be sold,” “in every such case the said. ship” 


“ shall be registered anew,” “ and her former certificate 


of registry shall be delivered up to,the collector, to whom 
application. for such new.zegistry shall be. made, at the 
tame that the sameshall be made.” “ Andinevery such 
case of sale or transfer, there shall be some instrument 
of writing, in the nature of a bill of sale, which shall re+ 
cite at length the said certificate, otherwise the said.shi 
or vessel shall be incapable of being so registered anew. 
“* And in every case in which a ship or vessel.is. hereby 
required to be registered anew, if she shall not be so re- 
gistered anew, she shall not be entitled to any of the pri- 
vileges or benefits of a ship or vessel of the United 
States.’ 4 , vit 


The whole tenor of this section shows that she is. not 
to.be registered anew untilher return. The law.requires 
that the register should be on board thes ship while at 
sea, and no new register can be granted until the old ene 
is delivered up, which cannot. be until the vessel returns 
to port. The only effect of the want of a bill of sale in 
writing is to prevent the issuing of anew register; yun- 


til, therefore, a new register can be applied for, andthe. 


old register given up, no bill of sale in writing is ne- 
cessary. . 


The only use of a bill of sale in writing, and of the 
oath required by.the 17th section, is to ascertain, at the 
time of entry, whether any foreigners are interested, se 
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as to the exclusive privileges to American citizens T#2Unrrep 
enly. While the vessel ts at sea there is no use iff'giving ~~ 
new evidence of her American character. It is only at wruuiwes 
her return and entry that it becomes necessary to dis- &’Frawors. ~ 
criminate. — 


A bill of sale in writing is necessary, but is not of - it- 
self sufficient to obtain a new register. It must also be . 
accompanied by an actual delivering up of the old re- 
gister ; and until the latter can be done, the former is 


The law did not intend to prevent the sale of a vessel 
at sea, and ‘as the transfer cannot be complete until her 
return, it is not necessary that even the bill of sale in 
writing should be made until her return. Indeed, the 
act, by requiring that the certificate’ of registry should 
be recited at length in the’bill of sale, and by requiring 
also that the certificate itself should remain on board the 
vessel while at sea, strongly implies that the bill of sale 
in writing can be made only while the vessel is in port. 
Both the sale and resale by parol, are admitted by the 
pleadings to be valid and effectual in passing and repass- 
ing the property, so that Willings and Francis, at the 
time of the entry of the ship, could safely take the oath 
required by the 17th section ; and itis evident that thatoath 
contains an averment of all the facts necessary to entitle 
the ship to the privileges of a vessel of the United 
States, at the time of entry, if she had been before duly 
registered as such. This is apparent by comparing the 
17th section with the 1st, which declares that vessels 
registered pursuant to the act shall be entitled to the pri- 
vil of vessels of the United States, so long as they 
shall continue to ‘be ‘wholly owned and commanded by 
citizens of the United States. 


The oath in the 17th section is, that the register con- 
tains the names of all the persons who are then owners 
of the ship ; or, if any part has been sold or transferred 
since the granting the register, that such is the case ; and 
that no foreign subject or citizen hath, to the best of his 
knowledge and belief, any share, by way of trust, confi- 
dence, or otherwise, ‘in such ship or vessels And the 
section provides, that if the owner shall fefuse to take 











54 SUPREME COURT WV. S. 


such oath, the vessel shall not be entitled to the privi- 
leges of a vessel of the United States, which 
implies that, if the owner does not refuse, but offers 
in the present case) to take the oath, the vessel shall 
entitled to those privileges. 


Again, the oath in the 17th section shows that the 
owner is not bound to give notice of the sale, till the ves- 
sel has arrived and is about to be entered. 


The whole argument on the part of the United States 
is built upon a particular construction, or meaning, ap- 
plied to the word “when,” in the beginning of the 14th 
section. It is said that “ when” means, at that time. 
But this is not the only meaning of the word. It is 
often used for if, or incase. Andimthis sense it is used 
in that section; anth im the same sentence the idea in- 
tended to be expressed by the word “* when” is repeated 
and explained by the expression “in every such case.” 
The words are not, “ when any ship shall be sold,” “ she 
shall be registered anew ;” but, “ when any ship 
be sold,” “ in every such case” “she shall be registered 
anew,” thereby excluding the idea that the registering 
anew was to be at the moment of sale, and negativing the 
construction which might otherwise be raised upon thé 
equivocal meaning of the word “ when.” 


The 7th section of the act provides, that if the vessel 
shall be transferred while at sea, the master shall, within 
eight days after his arrival within any district of the 
United States, deliver up the certificate of registry to 
the collector of such district; and the 14th section 
shows that no new register can be had until the old one 
is delivered up. the 11th section, if the vessel shall 
arrive in a district other thanthat in which thenew owner 
usually resides, she may obtain a temporary register, 
which shall be given up on her arrival at the port to 
which she belongs. By no clause of the act is it requi- 
red that notice of sale should be given to any officer of 
government, until the vessel arrives in port, and is about 
to be entered at the custom house. 


5&5 


E 


The words of the.14th section are in the future tense. 
If she shall not be registered anew; she shail cease to be 
deemed a ship or vessel of the United States, 
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The whole tenor and spirit of the act show thatnone T#2Usrre5 
of the forms are to be complied with while thé vessehiis ST4** 
at sea. WiLLincs 


wes & Fra 
February 14. es 


Marsxatt, Ch. J. delivered the opinion of the 
court.* "  * - ; 
4 

The single question in this case is, whether an Ameri- 
€an registered vessel, in part transferred by parol while 
at seato an American citizen, and resold to the original 
owners on her return into port, before her entry, does by 
that operation lose her privileges as an American bottom, 

_ and become subject to foreign duties. 


This question depends on the “ act concerning the re- 
gistering and recording of ships and vessels,” and more 
particularly on the 14th and 17th sections of that act. 


If construing the 14th section, much depends on the 
true legislative meaning of the word “when.” The 
plaintiffs in error contend that it designates the precise 
time when a particular act must be pe ed in order to 
save a forfeiture ; the defendants insist that it describes 
the occurrence which shall render that particular att ne- 
eessary. Thatthe term may be used, and, either inlaw 
or in common parlance, is frequently used in the one or 
the other of these senses, cannot be controverted ; and, 
of course, the context must decide in which sense ‘it i 
used in the law under consideration. . 

LE + pene 3 act to be performed im order ‘to ‘save 
the forfeiture of the American character, and the privi- 
legeés attached tot, is the obtaining a new register’; ‘and 
the first inquiry is, whether this new register must’be 
obtained at the time of transfer, or at some other conve- 
nient time on the event of a transfer. 





This would seem to the court scarcely to admit’ of a 
doubt. It has been correctly argued that the precise 


* Present, Marshall, Chief Justice; Washington, Sfokneon’ and 
Livingston, Justices. 
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time to register the vessel anew cannot be petetetos Oy 
the word “when,” because the direction does not fol- 
low that word in the sentence so as to be limited by it 
with respect'to time. It is not said that when a regis- 
tered vessel shall be transferred or altered, she shall ob- 
tain a new register or cease to be an American vessel, but 
the continuity ef the sentence is broken by interposing 
the words “in every such case,” thereby clearly making 
the forfeitureto depend on the failure to register on the 
event described, not. on the failure to register at the pre- 
cise time when the event described occurs. 


‘Fhis observation also applies to a subsequent part of 
the section, where the Sertevare is repeated, and depends 
on the failure to register, not on the failure to register at 
the precise time of transfer. ‘ 

But this construction, which is the fair and natural 
exposition of the words themselves, is rendered still 
more obviously necessary by the nature of the case, and 
by the comtext.. ~'' mp? 4 | 


No man will contend that the transfer or ntre s8 
in a vessel, and the obtaining anew register, are to! 

simultaneous. ‘The one must the other, and un- 
less the transfer, .or the repairs and alterations of the 
hulk or rising are in all cases to be made in the office 
froux which, the new register is to be obtained, a reason- 
able interval between these acts must be allowed. This 
reasonable interval will depend on the nature of the case. 


When must a new register be obtained for a vessel 
which has been altered or partially transferred to a citi- 
zen while at sea? The act » atthe time of de- 
livering up her former certificate of registry. And when 
can this former certificate be delivered up? Certainly 
not till the return of the vessel, for the certificate is a 
paper necessary to the vessel, and is therefore always re- 
tained on board while at sea. 


This construction is really so obvious and inevitable, 
that the endeavour to make it more clear would seem to 
be a total misapplication of time. ; 
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The question, at what time the new register is to be TasUsrtes 
obtained, and at what time the vessel shall be affected by ST*?#* 
the failure to obtain it, is susceptible of rather more wyiscwod 
doubt. There is no impossibility in obtainihganewre- & Paaners. 
gister before entry, and the necessity of doing so. must ye 
depend upon the words of the act, and upon the nature 
of the case. te 2h 


It is obvious that on her arrival in port the Missouri 
was an American vessel, and her cargo, when impo 
into'the United States, was liable to the duties imposed 
on American, noton foreign bottoms. This is the clear 
consequence of establishing that a new register was not 
required before the arrival of the vessel. 


If then the cargo when imported was liable only to 
the duties on goods imported in an American bottom, it 
would certainly require plain words to charge them, on 
any subsequent failure, with higher duties, . 


If the words of the section be examined, they-are,' as 
has been stated at the bar, prospective, not retrospective, 
They operate on future, not on past transactions. “The 
vessel shall be registered anew, (otherwise she shall cease 
to be deemed a ship or vessel.of the United States.”’) 
That is, she shall cease after the lapse of the time when 
she ought to have been registered anew. But before 
that time had Sapends she had as an American vessel 
actually im a cargo whose liability to duties had 
commenced. ‘ 

So in the subsequent clause: ‘And in every cast-in 
which a ship or vessel is hereby required to be registered 
anew, if she shall not be.so registered anew,®she shall 
not be entitled to any of the privileges or betiefits ofta ~ 
ship or vessel of the United States.” Thatis, her future 
earnings shall not be attended with the advantages an- 
nexed to American bottoms. 


This construction derives some corroboration from the 
17th section. This section provides for the oath which 
is to be taken by an owner on the entry of an American 
vessel, “ That upon the entry of every ship,” &e. 
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If upon the entry the owner shall refuse to take*this 


oath, the vessel loses the privileges of an American bot- -* 


tom. Ifhe takes it, and the oath discloses no fact which . 


has already forfeited those privileges, she retains them. ~ 


It is observable, that in order to retain them she is not 
required to take out a new register if an alienation has 


been made, and this stpengepen the idea that if such an 
alienation be not in itself a forfeiture, a new register can- 


not be requisite so far as respects the voyage already 


concluded. 


In the case of alienation to a foreigner, the privileges 
of an American bottom are ipso facto forfeited ; but in 
the case of an alienation to a citizen they are not forfeit- 


ed until after she ought to have been registered anew, © 


and the oath which entitles her to enter as an American 


bottom does not require such new register. ” 


But it has been argued that the omission to execute a4 
bill of sale-in writing at the time of sale is in itself a for- 
feiture of the American character. 


The words of the act are, “ And in every suchicase of 


sale or transfer,” &c. 


These words attach to the omission the penalty which 
the law annexes to it, and no other can be inflicted. This 
is not that the vessel shall lose her American character, 
but that she shall be incapable of being registered anew. 
The bill of sale, therefore, can only be required when 
the new register is to be obtained, and if it be then pro- 
duced, the new register cannot be refused. 


An opinion has already been indicated, that in the case 
of a transfer or alienation at sea, a new register is not ne- 
cessary to protect from alien duties the vessel which ar- 
rives, and the cargo which was actually imported while 
the old register was in full force. But it is the opinion 
of the court that in the case under consideration no new 
register was requisite. 


The new register must be in every thing but its date 
a precise copy of the old one. The oath to be adminis- 
tered on the entry could be truly and fairly taken. The 
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names.of all the persons who were at the time owners of 

the vessel were in the old register. The intermediate 

alienation and repurehase of part of the vessel had work- 

ed no forfeiture, and had created no necessity for a new 

register. The parties to whom the alienation had been 

‘ef Made, not having property in the vessel at the time of 

-entry, could not have taken the oath prescribed by law, 

a which is in the present tense, and refers to the actual 

state of the property at the time of entry ; nor could’a 

new register have issued to them, in order to be deliver- 

ed up for the purpose of making out another registér for 

= the original owners, who had become the present owners, 

i without departing from the truth of the case, because the 

register also speaks in the present tense, and must recjte 

the names of those who are the real owners at its date. 

Any new register which could have issued must have 

been, except in date, a duplicate of the old one, and must 

have been perfectly useless. Suppose the ship had been 

@ altered in a foreign port, but before her arrival and entry 

had resumed the form and dimensions mentioned in her 

old register, would it be pretended that a new register 

was necessary? What would such new register be but 

a copy of the old one? It is believed that in sucha case 

it would not be suspected that any forfeiture of the old 

register, or any necessity for a new one, was produced, 

and between the two cases there appears to be ‘no differ- 
ence made by the letter or the spirit of the act. 


The court is, therefore, unanimously of opinion, that 
the sentence of the circuit court be affirmed. 


Judgment affirmed. 
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ONEALE v. LONG. 
Oxeatz . 


° —— 
Lonc. 


if a bond ERROR to the circuit court of the district of Co- 
be executed Jumbia, sitting in Washington, in an action of dedt u 
7S vr _s, four joint and several bonds, signed and sealed by 
to obtain an Sweeny as principal, and William Oneale, 1. T. Frost, 
appeal from and Lund Washington as sureties, conditioned that she 
the judgment should prosecute her appeal upon four several judgments 
ola «ML. Tendered against her by a justice of peace in ‘Maryland. 
ryland, and William Oneale, the defendant below, pleaded non est 
thebond is re- factum, and upen the trial of that issue took a bill of 
oe. by A exceptions, because the court below (two judges only 
, ate -ag being present, and divided im opmion) did not, at his 
without the request, instruct the jury, “ that if they should be sa- 
a of tisfied by the évidence that the bonds were signed, 
of W be in. Sealed and delivered by Mary Sweeny as principal, and 
terlined as an 4 T. Fost and the defendant as her sureties, and were 
obligor who afterwards presented to C. @. (the justice who had 
oon one = rendered the judgments) for his approbation.and ac- 
justice then ceptance of the securities, and were by him refused and 
accepts it, it regected, and after such rejection were interlined, with- 
isvoidas toO. out the license, privity and knowledge of the defendant, 
by inserting the name of Lund Washington as a co- 
obligor, who on the succeeding day, without the privity, 
knowledge and consent of the defendant, signed, seal- 
ed and delivered the bonds, which were afterwards 
approved of by the justice, that then such interlineation 


and execution of said bonds by Lund Washington ren- 


dered them void as to the defendant, and the plaintiff | 


cannot recover in this suit.” 


By the act of Maryland, 1791, c. 68. § 5. no execu- 
tion upon a judgment of a justice of peace shall be 
stayed by an appeal, unless the person appealing, or 
some other ‘in his behalf, “ shall, immediately upon 
making such appeal, enter into bond, with sufficient 
sureties, such as the justice by whom judgment shall be 
given shall approve of, in double the sum recovered, 
with condition,” &c, 
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P. Bu Key, for the plaintiff in error, contended that 
the deeds were void, 


Ast. By reason of the interlineation. 
2d. By the rejection of them by the: magistrate. 
1. The alteiation of ‘the deeds by the interlineation 


was in a matter essential; it made them the deeds of 
four, when they were only the deeds of three persons. 


ONEALE 
v. 
Lone. 


thi Ae ag 


It is immaterial whether the alteration. is for the be- 


nefit of the obligor; the only question is, whether it 
substantially vary the deeds. sp. WN. P. 223, 224. 
Cro. Eliz. 626, 627. Markham v. Gonaston. Moore, 28. 
pl. 80, Shep. Touch. 68. 


2. After the rejection of the bonds. by, the. justice, 
they could never be set up again, without anew deli- 
very by the defendant. 5 Co..19. (4) Whelpdale’s case. 
The justice was substituted by the law for the-obligee, 
and his rejection is equally fatal as if the bonds had been 
tendered to, and refused: by the obligee himself. Shep. 
Touch. 70. It might have been that the defendant held 
a counter security, which he released upon the. rejection 
of the bond. | 


. Mason, contra, contended, 


That the interlineation was not material, and being 
made by a third person without the privity.ef the obligec, 
did not vacate the deeds, especially as jitewas for the 
benefit of the defendant. 11,Co. 27,.Henry Pigot's 
case. Esp. N. Ps 224. Sheps Touclis 68 


They were not less the deeds of the defendant, because 
they became also the deeds of another. . This is inthe 


nature of a judicial proceeding, and nota mere matterof 


contract between manand man, It is a security re- 
quired by law in a-civilaction. It does not appear that 
the defendant. was present when the bonds. were re- 
jected. 


It is to be presumed that he entrusted Mrs, Sweeny, 
the principal, to deliver them. for him, and she had a 
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SMITH AND 


O1 HERS 
v. 
CaRRinc- 
TON AND 
OTHERS. 
nr ee 
A witness 
interested to 
diminish cer- 
tain admitted 


items in the 
plaintiff’s ac- 
count, is still 
a competent 
witness to 
disprove other 
items. 

The defen- 
dant having 
read a letter 
fromthe 
plaintiff’s a- 
gent, in an- 
swer to alet- 
ter from him- 
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right to redeliver them in his name after the ihteflinea- 


tion. 


If the defendant had given up any counter security, 
it was his own folly so to do until his name had been 
erased from the bonds. « 9 


| February 14. 


Marsnatt, Ch. J. delivered the opinion of the 
court, that there was error in this, that the court below 
did not instruct the jury as_ prayed by the defendant. 
He observed, that the judges did not ail agree upon the 
same grounds, some being of opinion that the bonds 
were void, by reason of the interlineation, and others 
that they were. vacated by the rejection of them by the 
magistrate, and could not be set up again without a new 
delivery. 


Judgment reversed, with costs. 


et GD 


SMITH AND, OTHERS v. CARRINGTON 
AND OTHERS, 


—_—_-— 


ERROR 40;'the ciseait. court for the district of 
Rhode-isiand. reef? 3 


This was an action of assumpsit brought by the plain- 
tiffs in error, subjectsi\of Hamburgh, to recover, the 
balance due upon an account current, the debit side of 
which consisted principally of the following charges, 
viz. insurance made in Hamburgh on, the defendants’ 
ship Abigail, from the United Siates to Petes ad 
on the ship and cargo from Hamburgh to the Havanna, 
and on an intended voyage back from the Havanna to 
Haméurgh ; advances made to the defendants to make 
up a cargo to the Havanna ; bills of exchange accepted 
and paid; cash advanced, and commissions, charges, 
and interest. 
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the freight of the ship, and of sundry articles 

chandige ; remittances by bills of exchange; the 
of the ship, (she having been condemned,and sold i 
London by virtue of a revereey bend given by the de- 
fendants to the plaintiffs,) and of five percent of the pre- 
mium of insurance on the inteaded return voyage from the 
Havannato.Hamburgh, the same having been returned 


sf 


by the underwriters to the plaintiffs, in consequence of 


the ship having finished her voyage in the United States, 
instead of returning to Hamburgh. ‘ 


_\ At the trial below the plaintiffs took a/bill of excep: 
tions, which stated, es 


1st. That the defendants offered as a witness one 
Peleg Remington, who had become jointly and seve+ 
rally bound with the defendant, Carrington, in a‘bot- 
tomry or respondentia bond to the plaintiffs, in the sum 
of 31,950.dollars, conditioned to pay to the plaintiffs 
that sum, on the return of the ship to Hambargh, the 
same being the amount advanced by the plaintiffs to the 
defendants in Hamburgh; and that the ship should so 
return; for which advance, with other demands, this 
action wvs brought, To the admission of which wit- 
ness the plaintiffs objected ; contending that he was in- 
terested to diminish the balance due fromthe defendants 
to the plaintiffs. But the defendauts insisted he was a 
competent witness as to all the items of the account, 
except the advances for which he was bound, particu- 
larly with respect to a charge of 13,718 dollars and 56 
cents, for premium of insurance on the imterded re- 
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self, cannot 
ive in evi- 
ence @ copy 
of his own 
letter, with- 
out proving it 


’ to be a true 


An excep- 
tion. may be~ 
taken to the 
opinion of the 
judge in his 
charge to the 
jury. 
The court 


is bound to .« 


give an opi- 
nion to the 
jury on a 

question of 

Jaw, upon re- 
quest, if it be 
pertinent to 
the issue ; but 
not if it in- 
volve a ques- 
tion of fact. 


turn voyage from the Havanna to Hamburgh,and which . 


voyage the defendants contended was mever begun, and 
therefore they ought not to be charged with that pre- 
mium ; and especially as the defendants had expressly 
waived all 0 to every other part of the plaintiffs’ 
account, Whereupon the said witness was suffered ‘by 
the court to testify as tothe charge of that premium 
only, The:billof exceptions states it as admitted, that 
by the law of Hamburgh, the underwriters are not 
hound to return the premium upon a change of the 
voyage, unless that change be notified before the vessel 
sails. 
Vol. IV. I 
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Sus creed ad. ‘That the defendants offered in “evidence a paper, 


purporting eter 2 red from the 


eneaied. paren sorte to Smith of Philade > v4 
“TON AND ; anda letter 
OTHERS. 


anh 


SS 2c ve iciaiiet: 

hut gare 0 cof that the said copy of Car- 

4 onthe man Bat 

om a a senied eo be-tartas D hand-wrieingh ied Wie 

was in Canton, and not in the United 

At ae | and had been in Canton for 

evo ears before but had been corresponded with on 

the subject of this’ action ‘since its commencemept. 

Whereupon the rh rtuonaaatetian fry Aan 
to goin evidence to the jury. 


cae al SS after stating in’the bill of excep- 
to all the testimony and other evi- 

pele in tof i not stating distinctly the’ material 
facts which they supposed ‘tobe the result of that testi- 
miony and evidence, and on ‘whith their’ prayer ‘was 
founded, prayed the court’ to declare their opinion ‘to 
the jury whether, if the plaintiffs had actually paid” the 
premium to the underwriters, before notice of the 
change of the destination of ‘the ship, ‘chey had a right, 


“ under the circumstances the case,” to recover the 
same of the defendants. the court refused to de- 
liver ¢ an opinion particularly thereon. ' 


4th. The bill of ‘exceptions further stated,’ chat othe 
court, prior to the request last mentioned, declared to 
the jury that '**’the ‘case’wholly turned ‘upon the ‘point 
whether or not the defendants had given due and sea- 
sonable notice of thé” change of the destination of said 
ship. That it was a question proper for the jury ‘to 
decide, whether such due and seasonable notice had 
been given, and that if*they were of opinion that it had 
been so given, on aye er whole’ of the ‘evi- 
dence, they ought not to allow ¢ tiff’s said ch 
for the said premium ; and-with ae direction left 
same to the jury ; and the jury aforesdid thet’and there 
gave their verdict for the plaintiffs for the sum of 13,677 
dollars and eight ‘cents only, and disallowed the’ said 
Charge “and demiahd of the plaintiffe for the’said per- 
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mium of narenenenege ane nelipansemnpeniashe deure.tn0 
jury anemet ert fhe WHS. eee 


ee eae pe 
| The errors ansigned by the plain i err wary, as-aae 


~« 18te. That the-court admitted Remington 
the point, and under the ie eningon Yop 


the bilLat: encapcions....:. vit + 4) geeky % at esis 
eA ns spade pla garter 
2d. That the court admitted the writing ing to 


Pg AT ie eg eee a 
to Smith &F Ridgeway, and a writing purporting to a 
Loner fengn, Sith, Gf icipewan.to dee send said. Carrington, 
to be read in evidence, as stated in the bill of ape 
tions, 

Sd Thtateananten 4 Sboraedgha eantbehabmaane 
»turned wholly upon the point whether due and season- — 
able notice had been given by the defendants. of the 
change of. the voyage,»as. stated i in. the. bill_of excep- 
tions ; and that this was wholly a question. of factywhich 
<leceinghehineitalaaina penning: 20 deeeapeian werd sds 

1 AO eee Fi te ‘titer teck Sees 
4th, That the court refused to direct the a> aro 
fly the eam Solan 
‘ in q 
mene of the., oan vo 
voyage, as stated in the bill of eae that they 
 wepenatitindin acne, oi the sistondantal. 4 


Robbins, for the plaintiffs in error, contended, 


) 1st. ,That the, underwriters,. under, sno of Ha 
ieee had right to retain the premium, and 


‘ad. That..whether they, had. or;not,, the, plaintiffs 
“having received the defendants’ orders to insure, and 
having actually done it, and paid the), premium. before 
_ those;orders were countermanded, nat a aed to reco- 
ver it. back from the i-fendants. | Pap | 


1. That the underwriters had a right to, ‘yetain the 
mium even under the English law, because the. risk 
5 commenced. It was to begin from the shore. But 
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Seas aw the Hamburgh | ing admitted, and mo evidence 
onnen® being given that — of voyage was notified ‘to 
Cansnece the underwriters before the ship sailed, rare aise: Sn 
TOM AND too:plain to reqsiais arguhenenite: : pear etek ort tet 


GTAERS 


tive. nas Ht ashachesialel dmdaiateicgrmamensaliallivanives 





fund 1 not, she plaotifie ave right 20.recover frat 
the defendants, what ot qnpenien wae 
existing orders.of A ay 
(ee wg yedagrw sale b-wteeole i tua sslssoscd . 
nie the underwriters are liable to refund, dnc plaboei 
arenot bound to.rescrt to them.. : roerreresc ge 
the:defeadantss » Bid OF VRE RR. Ri abi’ Gui & 
hi eri ea)c! 
The money re paid by the plaintiffs before the 
orders for insurance were countermanded, there can be 


no pretence that the plaintiffs are mot entitled to re- 


covers my pL 2h ad i ON A800 2 of odee dbsrerh? 

2 ade ack unweg 4ip24 dete aaigse ele, 

Be ‘Remington was net. competent  witness,- because 
in a suct against him wpon the bend, he 


the whole amount, for which» had. been. 


peid sgnbich.be novld.nes.cdeutl-tbeiplsindih bed aaiehe 

to apply the credit side of the: account to discharge the 

ree sar et a nese premium. He was, 
therchone, sdipacthy intnoystonl on dee eyentsob thee th 


+, a). ae wm Who. 


+e “Thoreceras:. poxpreet that the paper oieredi:nx a 
copy of the defendant. Carrington’s letter 10. Smiths & 
idgeway was a copy of the original, and .therefore. it 
i apt ra ly Cage Sa rrp ae ap 
evidence offered of the hand-writing of Smith & Ridge- 
from them. 


way to the phpas euigpreapeninnsieties 


A MATE, Gel ces . Bithy 4g 

5. The opinion of, the court. fa ‘Fensonable notice 
was whollysa question of fact, was erroneous. We 
contend, that m all mercantile cases, reasonable notice 
is a question of law. 1 7. R..167. Tindall’ walirow “ 


The court did. not say of what or soxmhen danhotmen 
to be given. 


But the tw wt were not bound to oa with- 
out proof as well as notice. — * 
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snpereellyaentien: pha states eo Sue Desgrmaed 


eg : 
ie ‘As-to> the competency of Remington A witness 
be excluded if he is competent to answer any 
question. 38 T. R. 27. Bent v. Baker. If the suit had 
been FAs asa Pmt the premium of insurance, his 


have been unquestionable... Shall -it— 


bal iaptlcgaennos the»-plaintiffs to deprive the defend- 
ants of their witness, by blending other matters of ac- 
count in — — a Cuvely not. But here all ay 
adihitted by the defendants before they offered Reming- 
fon as a witness ; and he was offered as a witness to that 
one fanaa wae 


2 ‘As to the. copy of Carrington’s letter, it is con- 
nected with that from Smith & Ridgeway, which the 
bill of exceptions states to be a letter from them to Car- 
con tobe im answer to Carrington’s 

w'Phere was evidence that it was in his 
band-writing, and that hethad been absent in China for 
that-he»could wot have fabricated it for 
the occasion. Where there is a connected correspond’ 
ence, the whole ought to go io the j jury: 
sph 

In mercantile cases, the rules of evidence are not’so 
striét as ity other eases: 1 Dall. 16, 17. Richey. Broad- 
fields - Park, 406. 2 Str. 1127. Russelv. Boehmer” 3 
Daligs aoe Bingham ve Cabot. 2 Dall. 384—-51. 


3. As tothe opinion given end the opinion refused. 


The questionis:not yet settled whether ‘@ bill of ex- 
ceptions ‘will lic to an errotieous opinion given by the 
judge ime his charge to the jury at the trial ; orto a 
properopinion prayed and refused. 3 Bi. Com.'372. 


' Mansnart, Ch. J. Is-not the reason why the En- 
glish books do not. show such a case, because, upon a 
doubt-as to'the correctness of the opinion of the judge 
it his charge to the jury, a case is always made, and a 
new trial moved for, on the ground of misdirection ? 


Ingersdlt If the court had given an’ opinion upon 
the reasonableness of the notice, it would have been 


SMyrW axyp 
<7 


Cantatas 
TON AwD 
OTHERS. 








SMITH AND 
«@Teens 


C aaniac- 
aD 
© CHEKS 


ery ae 
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error, because it is,a.1 of fact, ..But here. the 


prayer was that the court give an opinion as ye 
tan fort ab wotiete 0m well as.to the reasonableness 
DOLCE. e * under. the 
the case” refers the matter. of fact to the, coon 9f 
upon sho cones dmaupaphonons Shominmendinneyniaes 
case, and consequently,to decide the weight of evi- 


dence, and:to infer one irom, waenee which is, the 
peculiar province of the jury... ath <Q oles 


» The jury:is certainly. to decide the whether 


“upon those facts the notice is reasonable, may. 


of law ; but in Pennsylvania, and perhaps in = 
states, it is usual to submit the whole quéstion,te} the 
jury, the court giving them Pattee to naar ewtil 
of law as have been decided. : 
; han rd 
If the facis are whe the court may give sre u 


tion as to the law ; but af the paveitne a a he ar 
abstracted from the question Of fact, 


submitted to the jury. UD ats Roe . 
2 Dall. 158. Banke i ve WKnight. 2-Dalh ' 
v. Kirwan. ' : 

P. B. Keypin reply, 
. 2 Goodell - ee t ee bd 
1. Abandoned the objection to the ity. of 
Remington as a witness. 


2. As tothe coPY of the defendant Carvingtn’s sfet- 


ter. 


No man can make evidence for. himself, 2V. 
A copy cannot. be given in evidence until you, a 
proved that the original existed, and is lost or destroyed, 
or not in the power of the, party to produce;, and»then 
the copy must be proved by a witness who compared it 
with the original. . ith? yeild 


It does not appear that the plaintiff admitted the paper 
supposed to be a letter from Smith & Ridgeway, to, be 
genuine, and simply not denying.is not admitting, But 
the plaintiff objected to both the copy and the letter, as 
appears by the whole tenor of the bill of exceptions. 
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‘32s to the ‘Opinion prayed. . 


The ¢ ion “ all the circumstances of the case,” 
means the circumstances of the case stated in the 
bill of exceptions, and'the-evidence to which it reters. 
This wastertainly proper. © It was not praying the court 
to decide thé facts, but only the law arising upon those 
facts. *The court has aright to say, that under the cir- 
cumstances of the case, the law is so. 


Marswatt, Ch. J. Does not that involve the verity 
of the facts? 


Key. The court can say that there was no evidence 
whatever of notice, and if so, that the plaintiffs had a 
right to recover. The question what is evidence is 
matter of law. 


But the court erred in submitting the whole question 
of reasonable notice ‘to the jury. The reasonableness is 
matter of law. 2 Jnst..222. Co. Lit. 56. (6). 17. R. 
167.and'2 T. R. 186. ‘Tindall v. Brown, 


February 16. 


Marsnautz, Ch. J. delivered the opinion of the 
court. ~~ ; 


This case comes up on exceptions to certain opinions 
given by the judges the circuit court of Rhode-Island, 
at the trial of the cause before them. 


The first exception is to the adinission of Peleg 
Remington as a witness. 


This exception appeared to be abandoned by the 
counsel in teply, afd is, indeed, so perfectly untenable, 
una che court will only observe, that Peleg Remington 
does not appear to have been interested in the event of 
the cause in which he deposed, but certainly was not 
interested ‘im the particular fact to which he was re- 


quired to depose, and was therefore clearly a competent 
witness, 


Smite anD 
OTHERS 
v 


Carxinc- 
TON AND 
OTrBERS: 








Surru aus 
OTHERS 


Carainc- 
TON AND 
omens. 
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The second exception is taken to the opinion ofthe 
court admitting as evidence oe  tonbe 
the copy of a letter written - 
ton, to Smith & Ridgeway 


pondents of che plabeallen, ‘and eee een froosiintsh 

t@ Ridgeway to the defendant, Carrington, purporting 

to be an answer tothe enid letter. eee Ment ee 
te RO RHy CF HR ait 

To the ainiscenel the lewer of Smith AR 

no just objection appears. The verity of char | letter “is 

acknowledged on the face ofthe bill of » 

no cause is stated why it should not have been read to 

the jury. But the admission» of the copy of: a letter 

written by one of the defendants, auenals ~ = 

different ground. 


To introduce into a cause the copy. of: i any per, 
the truth of that copy must be established, and 


reasons for the non- prdduction of the original must: be 
shown. mre 


If in this case the answer of Smith & Ridgeway bad. 
authenticated the whole letter of Carrington, the copy 
of that letter need not have been offered, since its whole 
contents would have been proved by the answer to it. If 
its whole-contents were not proved by the auswer, then 
the part not ‘so proved was totally unauthenticated, and 
may have formed no part of the original letter. dn 
this case, the answer cannot have authenticated the 
copy, because the bill states that the defendants gave 
no proof of its being trues \ This copy, therefore, not 
being proved to be a true copy, ought not to have gone 
before the jury. “Into its importance or operation,’ this 
court cannot inquire. -It was improper testimony, aod 
a verdict founded on improper testimony cannot stand. 


For this error the judgment must:be tevemed, and 
the cause remanded to the circuit court of wees laid 
to be again tried, 


The. third exception: is s taken tothe rfoa of: the 
court to give ar a question. stated; by the 
counsel for the plaintiffe:” The difficulty of deciding 
on this exception does not arise from any doubt which 








ee ee 
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ought to have been produced by the facts~im the cause, Serr atp 
but from=the manner in-which the question was:pro- °7*=*S 

pounded to the court. - hts Canntie- 
<ohee tie ; . : ' For AWD 

After'a long and complex statement of the testimo-  oTHERS. 

ay, the counsel forthe plaintiffs requested the courrto “VS” 
declare whether, “if the plaintiffs had actually» paid 
the said premium to the underwriters, before any no- 
tice of the change of the destination of the ship, they 


_ had aright, under the circumstances of the case, to re- 


cover the same of the defendant.” 
To this question the court refused to give an answer. 


There can be no doubt of the right of a party to re- 
quire the opinion of the court on any point of law 
which is pertinent to the issue, nor that the refusal of 
the court to give such opinion furnishes cause for an 
exception ; but it is equally clear that the court cannot 
be required to give to the jury an opinion on the¥ruth 
of testimony in any case. 


Had the plaintiffs’ counsel been content with the an- 
ewer of the court to the question of law, he would have 
been entitled to that answer ; but when he involved fact 
with law, and demanded the opinion ef the court ea 
the force and truth of the testimony, by adding the 
words “ under the circumstances of the case,” the 
question is so qualified as to be essentially changed ; 
and although the court might with propriety have sepa- 
rated the law from the fact, and have stated the legal 
principle, leaving the fact to the jury, there was no ob- 
ligation to make this discrimination, and consequently 
no error was committed in refusing to answer the ques- 
tion propounded. 


The record also exhibits a part of the charge given to 

the jury, on which the counsel for the plaintiffs have 

argued as if it composed a part of the bill of excep- © 

tions. It is in these words: “ And the said court, 

prior to the request last mentioned, did declare and 

give their opinion to. said jury, that. the»case wholly 

turned upon the point whether or not the said defend- ° 
Vol. IV. K 
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Suat™ awe ants had given due arid seasonable notice of the chauge 


OTHERS 
¥ 
CaRRING- 
TON AND 
OTHERS. 


of the destination of said ship. That it was a question 
proper for the said jury to decide whether, such due 
and seasonable notice had been given ; and that if they 
were of opinion it had been so given, on. considering 
the whole of the evidence, they ought not to allow the 
plaintiffs’ said charge for said premium,” 


That a party has a right to except to.a misdirection of 
the jury contained in the charge of the judge who tries 
the cause, is settled in this court. (Ante, vol. 2. p. 259. 
Church y. Hubbart.) , 


That the opinion which the record ascribes to the 
judge in this case, is incorrect, unless some other , part 
of the charge shall have so explained it as to give to the 
words a meaning different from that which is affixed to 
them taken by themselves, is the opinion of this court. 


The judges instructed the jury, “ that the case wholly 
turned upon the point whether or not the defendants had 
given due and seasonable notice of the change of the 
destination of the said ship,” and that if they were of opi- 
nion that due and seasonable notice had been given, 
they ought to find against the.plaintiffs, on the question 
of their right to recover the premium advanced by them 
for the defendants. 


Due and seasonable notice, must have been given 
as soon after the destination of the vessel was chan- 
ged, as it would have been given, whether the pre- 
mium had or had not been advanced by the plaintiffs 
before they received. it; or this direction must have 
left it to the jury to determine whether notice was or 
was not due and seasonable, although it might not have 
been received by the plaintiffs before they had actually 
advanced for the defendants the sum in contest. 


On the first exposition, these words-would, amount 
to. a clear misdirection of the jury ; because, if the 
plaintiffs had paid to the underwriters, at the request of 
the defendants, the premium of insurance, before they 
received notice countermanding the directions to make 
such payment, the right given by subsequent circum- 
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stances to the insured to demand itg return from the 
underwriters, could not affect the claim of the plaintiffs 
on the defendants, for money fairly advanced by them 
for the use of the defendants. 
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If the latter construction be adopted, there was’ still 
a misdirection on the part of the court... The: judge 
ought not to have left it expressly to the jury to decide 
whether notice given immediately after the change of 
the destination of the vessel could be due and seasonable 
notice; unless it was received before the premium was 
advanced. 


It is, however, not material to the present cause to 
determine whether this exception does or does not ex- 
hibit a misdirection to the jury, since we are unani- 
mously’of opinion, that for admitting a paper purport- 
ing to be the copy of a letter from Edward Carrington 
to Smith & Ridgeway, to go t6 the jury, which was not 
proved to be a copy, the judgment must be reversed. 


Judgment reversed. . 


eet De 


PENDLETON AND WEBB v. WAMBERSIE 
. ET AL. . ‘“ 


— 


ERROR to the circuit court for the district of 
Georgia, in a suit in equity, in which Pendleton and Webb 
were complainants, against Emanuel Wambersie, Fames 
Seagrove, and the representative of Fames Armstrong, 
Jacob Weed, and Henry Osborne, were defendants. 


The bill stated that Henry Osborne, Jacob Weed, 
James Armstrong, James Seagrove, and the complain- 
ant John Webb, on the 22d of December, 1786, enter- 
ed into an agreement with each other, under seal, to 
procare lands on their joint account in the state of 


Georgia, to an amount not exceeding 200,000 acres, at 
‘ 


Suite anp 
OTBERS 
v. 
Carrinc- 
TON AND 
OTHERS. 
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PexDLETON 
AND WEBB 
v. 
WaAMBERSIE 
AND OTHERS. 


An assignee 
of an assignee 
of a copart- 
ner in a joint 
purchase and 
sale of lands, 
may sustain a 
bill in equity 
against the 
other copart- 
ners and the 
agent of the 
concern, to 
compel a dis- 
covery of the 
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sold, and for 
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proceeds. 
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their joint and for their joint benefit. That 
grants were obtained for about 165,000 acres. That 
Webb by deed transferred ali his right to. the lands and 
contract to John M*Queen, in consideration of 400/. 
sterling, to be paid in four equal annual instalments. 
That M‘Queen, not havingypaid Webb, assigned his 
right to Pendleton, the complainant, who undertook to 
indemnify M‘Queen against Webb’s demand. That 
Webb has never received the money due from M‘Queen. 
That Wambersie, as for the company,’ had sold 
60,000 acres of the land in Holland, at onedollar and 
fifty-six cents per acre, had received im cash $1,000 
dollars, and had made‘himself liable for the balance. 
That he has refused to pay to the complainant, Pendle- 
ton, the one-fifth of the purchase money. That the other 
defendants refuse to divide the residue of the lands, and 
to account for the profits, &e. That thelandsare liable, 
in the hands of the purchasers, for the balance of the 
purchase money, both to the.complainant Webb, for the 
purchase money due to him, and to the complainant Pen- 
dleton for his one-fifth of the amount of the sales. The 
bill seeks a discovery of the amount of lands granted to 


the company, of the amount sold, &c. and prays thatthe 


defendants may account, and that the lands may be char- 
ged with the balance of the purchase money, &c. 


The defendants demurred for want 0 
bill, and the court below sustained the d 
ereeg that the bill be dismissed, with costes 


ity in the 
fer, and de- 


But this court, without argument, overruled the de- 


murrer, reversed the decree, and remanded the 
for further proceedings. a 
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ae oe 
EX PARTE BOLLMAN AND EX PARTE 
Pigs SWART WOUT. ’ 





A 4c "' 
137 212 


_C. LEE moved for a Aabeas corpus to the marshal of 
the district of Columbia, to bring up the body of Samuel 
Swartwout, who had been committed by the circuit 
court of that district, on the charge of treason against 
the United States; and for a certioraré to bring up the 
record of the commitment, &c, - 


And on a subsequent day Harper made a similar mo 
tion in behalf of Erick Bollman, who had also been com- 
mitted by the same courton alike charge.* 


The order of the court below, for their commitment,) 
was in these words: 


\ 


“ The prisoners, Erick Bollman and Samuel Swart- 
wout, were brought up to court in custody of the mar- 


* On a former day (Feb. 5) C. Lee had made a motion for a habeas 
corpus to a mi”*ery officer to bring up the body of Yames Alexander, 
an attorney a: law at New-Orleans, who, as it was ‘said, had been 
seized by an armed force under the orders of General Wilkinson, and 
transported to the city of Wasliington. 


Cuase, J. then wished the motion might lay over to the next day. 
He ‘was hot prepared to give an opinion. He doubted the jurisdiction 
of this court to issue a Aabeas corpus in any case. 


tess, vol. 1. p. 101, of issuing the writ of habe s, Was not in- 
tended as a mete autiliary power to enable couf®to exercise some 
other jurisdiction givén by law. He intimated anm@pinion that either 
of the judges at his chambers might issue the writ, althdugh the 
court collectively could not. 


Jounsow, J. doubted whether the power io by the act of con- 


Cuasz, J. agreed that either of the judges might issue the writ, 
but not out of his peculiar circuit. . 


Marsuwaut, Ch. J. The whole subject will be taken up de novo, 
without reference to precedents. It is the wish of the court to have 
the motion made in a more solemn manner to-morrow, when you may 
come prepared to take up the whole ground. [But in the mean time 
Mr. Alexander was discharged by a judge of the circuit court-} 


Ex Paare’ 
BoLiman 
AND 
Swaart-, 
wour. 


This court . 
has power to 
issue the writ * 
of habeas cor- 
pus ad subjici- 
endum. 

To consti- 
tute a levyi 
of war, thane 
must be an 
assemblage of 
persons for 
the purpose of _ 
effecting. dy 
force a trea- 
sonable pur- 


“pose. Enlist- 


mem of men 
to scrve a- 
gainst govern- 
ment is not 
sufficient. 
When war is 
levied, all 
those whe 
perform. any 
part, however — 
minute, or 
however _re- 
mote from, the 
scene of action, 
and who are 
actually lea- 
gued in the 
general conspi- 
racy, are t¥al- 
tors. 

Any assem- 
blage of mien 
for the pur- 
pose of revo- 
lutionizing dy 
force the go- 
vernment es- 
tablished by 
the United 
States in any 
of its territe- 
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Ex Parte 
Bo.tiMan 
AND 
Swart- 
wour. 
a aid 
riés, although 
as a step to, 
or the means 
of executing, 
some greater 
projects, a- 
mounts to /e- 
wyin war. 
The travelling 
of individuals 
to the place 
of rendezvous 
is not suffi- 
cient ; but the 
meeting of par- 
ticular bodies. 
of men, and 
their march- 
ing from places 
of partial, toa 
place of gene- 
ral rendez- 
vous, is such 
an assemblage 
as constitutes 


a levying of 
war. 
A person 


may be com- 
mitted for a 
crime by orie 
Magistrate 
upon an affi- 
davit made 
before ano- 
ther. A ma- 
gistrate, who 
is found act- 
ing as such, 
must be pre- 
sumed to 
have taken 
the requisite 
oaths. 

Quere, whe- 
ther, upon a 
motion to 
commit a per- 
sen for trea- 
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shal, arrested on a charge of treason against the United 
States, on the oaths of General James Wilkinson, Gene- 
ral William Eaton, James L. Donaldson, Lieutenant 
William Wilson, and Ensign W. C. Mead, and the 
court went into further examination of the charge: 
Whereupon it is ordered, ‘that the said Erick Bollman 
and Samuel Swartwout be committed to the prisoh of 
this court, to take their trial for treason against the Uni- 
ted States, by levying war against them,*to be there kept 
in safe custody until they shall’ be discharged in due 
course of law.”* sneans : 


The oaths referred to in the order for commitment, 
were affidavits in writing, and were filed in the court 
below.+ 


* The warrant by which they were brought before the court was 
as follows : 


District or CoLumsra, to wit : 


‘ The United States of America, to the marshal of the district of 
Columbia, greeting : 


Whereas there is probable cause, supported by the oath of James 

Wilkinson, William Eaton, James Lowrie Donaldson, William C. 

Mead, ‘and William Wilson, to believe that Erick Bollman, 

(Sea 7) commonly called Doctor Erick Boliman, late of the city of 

~~~ Philadelphia, in the state of Pennsylvania, gentleman, and 

Samuel Swartwout, late of the city of New-York, in the state 

of New-York, gentleman, are guilty of the crime of treason against 
the United States of America. 


These are, therefore, in the name of the said United States, to 
command you that you take the bodies of the said Erick Bollmanand 
Samuel Swartwout, if they shall be found in the county of Washing- 
ton, in your said district, and them safely keep, so that you have 
their bodies before the circuit court ef the district of Columbia, for 
the county of Washington, now sitting at the Capitol, im the city of 
Washington, immediately to answer unto the United States of Ame- 
rica of and concerning the charge aforesaid. Hereof fail not at your 
peril, and have you then and there this writ. Witness the Honour- 
able WiLt1aM Crancn, Esq. Chief Judge of the said Court, this 


27th day of January, 1807. 
WILLIAM BRENT, Clerk. 
Issued 27th day of January, 1807. 


+ For these affidavits, see Appendix, Note (A). 
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C. Lee, for Swartwout. 


* vee ; 

Notwithstanding the decisions of this court in Hamil- 
ton’s case, 3 Dall. 17..and:in Burford’s case, ante, vol. 3. 
p- 448. we are now called upon to show that this court 
has power to issue a writ of habeas corpus. 


By the constitution of the United States, art. 3. 2.2. 
the grant of jurisdiction to the courts of the United 
States is general, and extends to a// cases arising under 
the laws of ‘the United States. This court/has either 
original or appellate jurisdiction of every case, with such 
exceptions and under such regulations as congress has 
made or shall make. If congress has not excepted any 
case, then it has cognizance of the whole. 


The appellate jurisdiction given by the constitution to 
this court includes criminal as well as civil cases, and no 
act of congress has taken it away. This court derives 


its power and its jurisdiction not from a statute, but * 
_from the constitution itself. No legislative act is ne- 


cessary to give powers to this court. It is independent 
of the legislature ; and in all the late discussions upon 
the question of putting down courts, it was admitted on 


all hands that the legislature could not destroy the su- 


preme court. 
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ae 


, son, an affidas 


vit stating the 
substance of 
a letter. in 
possession of 
the affiant; be 
admissible 
evidence? 
The clause 
of the 8th 
section of the 
act of con- 
gress, “ Sor 
the nish- 
ment of certain 
crimes against 
the ited 
States,” vol. 1. 
103. which 
provides that 
‘the trial of 
crimes com- 
mitted on the 
high seas, or 
in any place 
out of. the ju- 
risdiction of 


‘any particular 


But if this court has no criminal jurisdiction, to Aear 
and determine, yet they may have a criminal jurisdiction 
to a certain extent, viz. to inquire into the cause of com- 
mitment, and admit to bail. This court has no original 
jurisdiction, except in certain cases ; yet it has power to 
issue a mandamus in cases in which it has no appellate 
jurisdiction by writ of error or appeal, and will issue a 
prohibition even in a criminal case, if a circuit court 
should undertake to try it in a state in which the crime 
was notcommitted. So also if a district court should be 
proceeding upon a matter out of its jurisdiction, this 
court would grant a prohibition. \ 

By the judiciary act, s. 14. vo/. 1. p. 58. “ All the be- 
forementioned courts” (and the supreme court was the 
court last mentioned in the preceding section) * shall 
have power to issue writs of scire facias, habeas corpus, 


state, shall be 
inthe district 
where the of-. 
fender is ap- 

rehended, or 
into which he 
may be first 
brought,” ap- 
plies only to 
offences com- 
mitted on the 
high seas, or 
in some river, 
haven, basons 
or bay, not 
within the ju- 
risdiction of © 
a particular 
state, and not 
to the territo- 
ries of the 
United Statesy 
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where regu- 
lar courts are 
established, 
competent to 
try those of- 
fences. 

The word 
“ ehend- 
ed," in that 
clause of the 
act, does not 
imply a legal 
arrest, to the 
exclusion of a 
military ar 
rest or sei- 
zure. 


~ 
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and all other writs not specially provided for by statitte, 
which may be necessary for the exercise of their respec- 
tive jurisdictions, and agreeable to the and 
usages of law.” “ And either of the justices of the su- 
. preme court, as well as judges of the district courts, 
shall have power to grant writs of habeas corpus, for the 
purpose of an inquiry into the cause of commitment: 
Provided, that writs of habeas oe come toe case €x- 
tend to prisoners in gaol, unless where they are in cus- 
tody under or by colour of the tithing the United 
States, or are committed for trial before some court of 
the same, or are necessary to be pore os into court to 
testify.” 


It has been suggested that the words “ and all other 
writs not specially provided for by statute, which may 
be necessary ary for ® the exercise of their respective jurisdic- 
tions,” forbid the issuing of a Lotece a but ina case 
where it is necessary for the exercise of the court’s ju- 
risdietion. But the words “ necessary,” &e. apply only 
to the “ other writs not specially provided for” 


In order to restrict in dome degree the general expres- 
sion “ all other writs,” the subsequent words are used. 
The writ of habeas corpus was particularly named, be- 
cause it would not (in all cases where it Ought*to be 
granted) come under the general denomination of writs 
necessary for the exercise of the Later pt of the court 
issuing it. 


But admitting, for argument, that a writ of Aabeas cor- 
pus cannot issue but where it is necessary for the exer- 
cise of the jurisdiction of the court issuing it, yet the 
term “‘ jarisdiction” means the whole juriadieios given 
to the court; and as this court has, by the constitution, 
jurisdiction in criminal cases, which jurisdiction is not 
taken away by any statute, it is a writ necessary for the 
exercise of its jurisdiction. Again, by the 33d section 
of the same act, “ upon arrests in criminal cases, where 
the punishment may be death, bail shall not be admitted 
but by the sUPREME or a Circuit. court, or by a justice 
of the supreme court, ora judge of a district court, whe 
shall exercise their discretion therein, regarding the na- 
ture and circumstances of the offence, ‘and of the evidence, 
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aneetie usages of law.” By this section the. supreme Ex 

Sgn lnsnanepitypehepey ste ce 
cases pun wi to 

examine into the nature saa Op yy 

Fe Rayssrnior wi For the exercise of this j 

writ of habeas corpus is 
gn writ, “agreeable to the usages of i ate Stier. 
we anawenthe, guRporer:» See 


| Itis doubtful whether a judge of bin eputouniaaee 
the.writ .while the court. is sitting, and ancecsietniate” 
| which he has.no authority co.act.as a circuit judge. . 


If it be said that the writcan only issue where iti is in 
exercise of appellate jurisdiction, we say it is appellate. 





j 
, urisdiction which we call upon this court. to exercises 
‘ The court below has made an illegal and erroneous or- 
: der, and.we appeal in this way, and pray this court.to 
. correct the error. 
y Rodney, Attorney. General; declined arguing the ~ 
on behalf of the United States. 
.. Harper, for Bollmans 
s ; There are two general considerations : 
t 
4 1. Whether thigcourt has the power generally of is- 
suing the writ of Aabeas corpus ad subjiciendym ? 
- 2. If it has the power generally, whether it extends 
“ to commitments by the circuit court? 
h ain 
on 1. The general power of issuing this. great remedial 
on, writ, is incident to this court as a supreme.court.of re- 
she cord. It isa power given to such a court.by the. com- 
he mon law. Every court possesses necessarily certain in- 
- cidental powers as a court. . This is provedby every day’s 
ire practice. If this court possessed no powers, but«those 
red given by statute, it:could not protect itself. from. insult 
Bee and outrage. It could not enforce obedience to. its im- 
aie mediate orders. It could not imprison for contempts.in 
om its presence, It could not compel the attendance of a 
ie. witness, nor oblige him to testify. It could mot compel 
Vol. IV 1. 
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the attendance of jurors, im cases ahere it has 


Peveaanion went ate the: Constitution, nor 2 


statute, but flow from the common law. This question 
is not connected with another, much. in this 
, bat lithe understood, viz. | courts 


c 
of the United States have a common law j 

punish common law offences nine the faci 
the United States. The power ish offences against 
a eee not P y incident toa et a 

ut the power ‘akin corpus, 

purpose rove of ang wn imprisonment, is one of 
those inherent powers, bestowed by the law upon every 
superior court of record, as incidental to its anys for 
the protection of the citizen. 


It being clear then that incidental powers belong to 
this in common with every other court, where can we 
look for the definition, enumeration and extent of those 
powers, but to the common law ; to that code from whence 
we derive alt our legal definitions, terms and ideas, and 
which forms the substratum of all our juridical sys- 
tems, of all our legislative and constitutional provi- 
sions. It is not possible to move.a single step im any 
judicial or legislative proceeding, or to execute any part 
of our statutes, or of our constitution, without having 
recourse to the common law. The constitution uses, for 
instance, the terms “ trial by jury” atid “ habeas corpus.” 
How do we ascertain what is meant by these terms? 
By a reference to the common Jaw. This courtshas 
power, in some cases, to summon jurors, and examine 
witnesses. If an objection be e to the competence 
of a witness, or a juror be challenged, how do you pro- 
ceed to ascertain the competence of the witness or the 
juror? You look intothe common law. The common 
law, in short, forms an essential part of all ourideas. It 
informs us, that the power of issuing the writ of Aabeas 
corpus belongs imcidentally to every superior court of 
record ; that it is part of their inherent rights and duties 
thus to watch over and protect the liberty of the. indi- 
vidual. 


Accordingly we find that the court of common pleas 
in England, though possessing no criminal jurisdiction 
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of any kind, original or has power to. issue. this — 
writ a5 corpus. This power, poet oy ‘Boasmeas 
common law, as.an incident to its existence, etary it Seana 
was expressly given by the habeas cor, 

pears from Bushell’s case, reporied in Sir. we 
18. and stated, im Woed’s. case, Wie re . 
shief justice, in delivering the opinion, the court. 

Bushell’s case was shortly this: A person was indicted 

at the Old Bailey, in. Latin for holding an. 

conventicle. .The jury acquitted him, contrary. 

direction = ofthe:court onthelaw, , For this PRG 

jerors, and Bushell among the rest; were 

prisoned by the court. at the Old Bailey. Bolt 

moved the court of common. pleas for a writ,of habeas 

corpus, which, after solemn argument and consideration, 

was granted by three. Judges. against one, ca ares was 

brought up, and.the cause, of his 

insufficient, he was discharged. eae piace bolaue 

the habeas corpus act was passed, and Sa conenaits my 

thority,.in favour of the doctrine for ) 

Waod’s, case, 3 Wilseny175,.and 3 Bac he are na 88. 

rote Same pointe.» 


' Whence, does the courtiof .common ney ey 
power ?.. Not from its criminal. jurisdiction; for it, has 
a: Not from,any statute ; for when, Bushell’s case 
there was mo statute on, the subject. Not 
ieoxanp dent>saans aren is necessary for r the ex- 
ercise of its ordinary functions; for no such necessity 
exists, or has ever been supposed to exigt, But from the 
gremkprntectiye principle + the,common law, which in 
of liberty gives this power to every. ceil 
court of record,.as incidental to its Son 


The court of chancery in England possesse 
power by the common law, as appears hom © ae 
This isa still. stronger illustration of, ae ee 
the court of chancery.is.still further removed, . 
sible, than the. court of common. pleas, from, all cri me 
jurisdiction, still more exempt from the necessity of s 
a power for the exercise of its peculiar functions. 








The court of exchequer also, as appears from the same 
authorities, though wholly destitute of criminal juris- 
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icriany peinnanirten paavter ahadtinvingy ty denhtonted: 
pus, from illegal restraint. des ity i000 


Hence it appears that -al! the superior courts: of re- 


“y= _ cord in England are invested by the common law ‘with 


this benefictal power, as incident to their existence. “Phe 
reason assigned for it in the English law books is, that 
the king has always a right to know, and by means of 
these courts to inquire, what has become of his: 

That is, that he is bound to protect the personal li 

of his people, and that these-courts are the instrumente 
which the law has fusniphethin for diechangrag his high 
duty with effect. ‘is 


It may then be asked, whether the same reasons pe 
not apply to our situation, and to’ this court... Have the 
United States, in their collective capacity, as sovereign, 
less right-‘to know what has become of their citizens, 
than the king or ment of England to inquire into 
the situation of his subjects ?. Are they under‘an obli- 
gation, less strong, to protect individual liberty? Have 
not the people as good a right»as those of. England to 
the aid of -abigh and responsible court for the protection 
of their persons ?* Is our situation less oo a 
inithis respect: than that: of the English people? Or 
have we no need of a tribunal, for such 
by’ its rank inthe government, by its independence,’ by 
the character of those who compose it, above the dread 
of power, above the seductions of ‘hope andthe influ- 
ence of fear, above the sphere of party passions, fac- 
tious’ views, and — delusion? Of a tribunal 
whose members, having attained almost all that the 
constitution of their country’ permits them to aspire to, 
are exempted, as far asthe imperfection of our nature 
allows us,to be exempted, from all those sinister influ- 
ences that blind: and swerve the judgments of men— 
have nothing to hope, and nothing to fear, except from 
their own a Sa the opinion of the public, and 
the awful judgment of :posterity? It is in thé: line 
such a tribunal alone, that in times of stereo or = 
pression, the liberty of the citizen ‘can be safe. Such 
a tribunal has the constitution created in this court, and 
can it be imagined that this wise and beneficent consti- 
tution intended to deny to the citizens the valuable pri- 
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vilege of resorting to this court ene re arene 
their dearest rights ? , 4) oR poe 


: On this’ ground alone the’ question: might be safely 
rested ;"but'there “is another, not eee a4 
perbiaps'less oro ~~ vPre 


‘Congress ve expressly given this power to chia esurt, 
by the 14th section of the act of 24th September, 1789, 
comnionly* called the judiciary act. “This section, ac- 
cording to’ its "true grammatical constructiony-and its 
apparent intent, contains two distinct provisions.’ ‘The 
first relates to writs of scire facias and habeas corpus; 
the second to such other writs as the court might find 
necessary for the exercise of their jurisdiction. As to 
writs of ‘scire facias and habeas corpus, which are of the 
most frequent und the most’ beneficial usey-congress 
seems to have thought proper to make a’ specific: and 
positive provision. ~ It was'clearly and 
saty’that’ such writs should be issued} ‘hot merely t6 
aid the court in the exercise of its ordinary jurisdiction, 
but for the general-purposes of justice and protection. 
The authority, therefore, to issue thesé*writs, is posi- 
tive and absolute’; and not dependent on the considera- 
tion whether they might be necessary for the ordinary 
jurisdiction ofthe courts. ‘lo render them dependent 
on’ thatconsideration, would have'been to:deprive ‘the 
courts of many of the most beneficial and: ee. 
powers which such? courts! usually polsteene 


7 


» But the legislature foresaw that many pees writs 
might, in the course of proceedings, be found necessary 
for enabling the courts to exercise their ordinary j juris- 
oi. such as subpoenas, writs of venire facias, ‘cer- 

eri facias, and many others “known: to, our 
pares attempt a specific enumeration of these’ writs 
might ~ been productive ‘of inconvenience > for if 
any had been omitted, there would have been doubts of 
the power to issue them. ‘Congress; therefore, instead 
of a specific enumeration of them, wisely‘chose to em- 
ploy a general description. This description is contain- 
ed in the words, “‘ all other writs—which may be -ne- 
cessary for the’exercise of their respective jurisdictions, 
and agreeable to the principles and usages of law.” 
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_ The true grammatical construction of the sentence 
accords with this constructior. The words of restric- 
tion or description (“ which may be necessary for the 


exercise of their-respective jurisdictions,” »&e,) stand 


ory here as a relative, and must refer to the next, antece- 


dent. ‘There are-two antecedents: iste: Writs of 
scire Sacias ard habeas corpus ;” and 2d. “ All other 
writs.” The second is the next antecedent. to which, 
of course, the relative terms“ which may be necessary,” 
&c. must relate and be confined. Those words there- 
fore cannot, either in construction, or ac- 
cording to the plain- of the legislature, be. con- 
sidered as restricting the grant of power in the first part 
of the sentence; but, merely as aapaing he extent 
of the power gonatier ‘the second part. . 


It is clear then that this section bestows on shin-ount 
the power to grant writs of habeus corpus without re- 
striction. Does this paren raven to the application 
now before the court ? 


The term habeas corpus is a generic term, ond: “ime 
cludes all kinds of writs of habeas corpus; as well the 
writ ad subjiciendum, as ad testificandum, or cum causa, 


&e. sig gti 


But the 33d section of the same act must remove-all 
doubt upon that point; for when it gives this court 
power to admit to bail in cases punishable with death, 
and commands this court to use their “.discretion ee 
in, regarding the nature and circumstances of the: 
and of the evidence ;” it - tahan sitiifen grensedh thatthe 
prisoner is to be-brought before the court forthe pur- 
pose of inquiring into those circumstances. If this 
section does not manerie the power, it shows at least that 
the legislature considered it as given before by the 14th 
section. Again, the latter part of the 74th section gives 
to each of the justices of this court, and of the district 
courts, the power for which we contend. It cannot be 
presumed that congress meant to give each judge singly 
a power which it denied to the whole court. That it 
confided more in the individual. members of the court, 
than in the court itself. That it considered the weight, 
dignity, character, and independence of each indivi- 
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dual member, as a more firm barrier against oppression 
than those of the tribunal itself, sitting for the exercise 
of the highess judicial functions known to our law. .., 


Bhis pattiobalsc-eremnae ia;pamapdiokend. henehdiekse 
the subject, and. it is a sound maxim of law, that such 
statutes’ are. to be amnttmeesh ee eonquoah Be 


Considering it as settled that congress Hi ral 
give this courtthe power:to issue writs of habeas corpus 
ad subjiciendum, the next question is, whether congress 


had authority, by the) CORUNA to, confer that 


power? 


The authority of congress must be. tested by the 
constitution, and if they should appear to this cqurt to 
have exceeded the limits there prescribed, this. court 
must consider their act-void. The power .of the judi- 
ciary to collate an act of congress with the constitution, 
when it comes judicially before them, and: of . 
it void if against the constitution, is one of the best 
barriers against. oppression, in the fluctuations of fac- 
tion, and in those times.of party violence-which neces- 
sarily result from the operation of the human passions 
in a popular government. In the violence of those 
political storms which the history of the human race 
warns us to expect, this shelter may indeed. be found 
insufficient ; but weak as.it may be, it is our best:hope, 
and it is the part of patriotism to uphold. and strength- 
en it to the utmost. But it is a power, ofsadelicacy 
inferior only to its importance ; and ought 'to be exer- 
cised:with the soundest discretion, aud. to. be scqeumad 
for the clearest and the greatest occasions.’ 


The question whether congress could confer upon 
this court the power of issuing the writ-of habeas corpus 
ad subjictendum, depends upon another question, viz. 
whether this power or jurisdiction beim its nature; ori- 
ginal or appellate. The oréginal jurisdiction of«this 
court being limited to certain specified eases, of which 
this is not one, it follows, that if the issuing such a writ 
of habeas corpus be an exercise of original jurisdiction, 
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the power to issue it cannot be cuntered ou, or exer- 
age teen pine buted ons ohfed Fire 4 


This walenicte wnscenehiieheed by lin case of Marbury 
v. Mathison, (ante, vol. te p. 175.) where the court said 
that ‘ to emable this court: to issue a mandamus, it’ maust 
be shown. to be an exercise of appellate jurisdiction, or 
to be necessary to enable them to exercise appellate ju- 
risdiction. It has been stated at the bar that the ap- 
pellate. jurisdiction may be exercised in a variety of 
forms ; and that if it be the will of the legislature that 
a mandamus should: be used for that p ,» that well 
must be obeyed. This is true. Yet the jurisdiction 
must be appellate, not original, It is the essential cri- 
terion of appellate jurisdiction that it revises and cor- 
rects the proceedings in a cause. already instituted, and 
does not create that cause. Although, therefore, a 
mandamus may be directed to courts, yet to issue such 
a writ.to an officer, forthe delivery ofa paper, is in 
effect the same as to sustain an original action for that 
paper ; and therefore seems not to belong to appellate, 
but to original jurisdicuon.” 


This passage meeds no comment. ‘The ‘criterion 
which distinguishes appellate from original jurisdiction, 
is, that it revises.and corrects the decisions of another 
tribunal ; and a mandamus may be used when ‘itis for 
the accomplishment of such apap 


The object of the Aabeas corpus now applied for, is 
to revise, and correct, the proceedings of the Court be- 
low, (under whose,orders the prisoners stand: com- 
mitted,) so far,as respects the legality of such commit- 
ment. If that court had. given judgment against the 
applicants in the sum of one hundred dollars, the’ power 
to revise that judgment would have been appellate, ‘and 
might have been given by congress to this court. From 
a decision which might take a few dollars from their 
pockets they might be relieved. Shall the relief be 
rendered impossible because the decision deprives them 
of all,that-can distinguish a freeman from the most ab- 
ject slave——of all. that cam render life: desirable ? ; 


If the question, respecting the power of this court, 
under the constitution andthe act of congress, if not 
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ander the common law, to issue the writ’ of habeas EX Pante 
corpus ad subjiciendum, were still open, it ought, on Boman 


these principles and authorities, to be ‘decided in our 
favour. But it is not open. — It has beentwice solemnly 


oe 


adjudged in this court. First in the caseof Hamilton, ——~y— 


3 Dallas, 17. not long after the court was organized ; 
and very recently in the case of Burford, (Ante, vol. 3. 
p- 448.) We contend that the case is settled by these 
decisions, and that it is no longer a question whether 
this court has the power which it is now called upon to 
exercise. 


The exercise of this power, the benefit of these de- 
cisions, the protection of the law thus established, we 


claim asa matter of right, which this honourable court 
cannot refuse. 


Shall it be said that no part of our law is fixed and 
settled, except what is positively and expressly enacted 
by statute? On the contrary, is it’ not cértain that by 
far the greatest portion of that law on which our pro- 
perty, our lives, and our reputations rests 
solely on the decisions of courts? Shall it be said that 
all this important and extensive branch of the law is 
uncertain and fluctuating, dependent onthe ever vary- 
ing opinions and passions of men, and liable to change 
with every change of times and cireumstances? Shall 
it be said that each individual judge may rightfully dis- 
regard the decisions of the court to which he belongs, 
and set up his own notions, his prejudices, or his Caprice, 
in Opposition to their solemn j ent? This is ‘not 
the principle of our law ; this is not the tenure 
which we hold our rights and liberties, «Stare decisis is 
one of its favourite and most fundamental maxims. It 
is behind this wise and salutary maxim that courts and 
judges love to take refuge, in times and circlimstances 
that might induce them to doubt of themselves, to 
dread the secret operation of their own passions and 
prejudices, or those externgl influences, against which, 
in the imperfection of our nature, our minds'can never 
be sufficiently guardeds In such times and circumstanr 
ces, a judge will say to himself, “ { know not how far I 
might be able, in this case, to form an impartial opi- 
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nion. Iknow not how far my j nt may be blinded 
or misled by my own feelings or the passions of others, 
by the circumstances of the moment, or the views and 
wishes of those with whom I am connected. But here 
is a precedent established under circumstances which 
exclude all possibility of improper biass This prece- 
dent is therefore more to be relied on than my judg- 
ment; and to this I will adhere as the best and only 
means of protecting myself, my own reputation, and 
the safety of those who are to be affected by my deci- 
sion, against the danger of those powerful, though im- 
perceptible influences, from which the most upright'and 
enlightened minds cannot be considered as wholly ex- 
empt.” ; 


There have, indeed, been instances where precedents 
destructive to liberty, and. shocking to reason and hu- 
manity, established in arbitrary and factious times, have 
been justly disregarded... But when in times of quiet, 
and in cases calculated to excite no improper feelings, 
precedents have been established in favour of liberty 
and humanity, they become the most sacred as well as 
the most valuable parts of the law, the firmest bulwark 
for the rights of the citizens, and the surest guardian 
for the consciences and the reputation of judges. 


Such are the precedents on which we rely. 


The case of Hamilton was decided soon after the 
establishment of the government, when litde progress 
had been made in the growth of party passions and in- 
terests, and when whatever of political. feeling can be 
supposed to have existed in the court, was against the 
prisoner. Yet this beneficial power was exerted for his 
relief. He was brought oe this court by Aabeas 
corpus, and was discharged. The precedent thus esta- 
blished was, by this court, fifteen years afterwards, in 
the case of Burford, declared to be decisive. 


The case of Burford was wholly unconnected with 
political considerations, or partyifeelings. The appli- 
cation was made on behalf of an obscure individual, 
strongly suspected, though he could not be legally con- 
yicted, of a most odious and atrocious crime. The 
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abhorrence of his supposed offence, the strong circum- 
stances which appeared against him, the course of his 
life, his general character, and the universal belief en- 
tertained of his guilt, all combined to excite seer 
him every honest feeling of the human heart. Yet he 
Had the benefit of one of those precedents which we 
néw claim’; and in his case the authority of another 
and amore solemn decision was added to the doctrine 
for which’ we contend. 


“Again let it be asked, isnot the law to be-considered 
as séttled by these repeated decisions? Are we still, as 
td this most important point, afloat on the troubled 
ocean of opinion, of feeling, and of prejudice? If so, 
deplorable mdeed is our condition. 


Misera est servitus, ubi lex est vaga aut incerta. 


This great principle, »stare decisis, so fandamental in 
our law, and so congenial to liberty, is peculiarly im- 
portant in popular governments, where the influence 
of the: passions is strong, the struggles for power are 
violent, the fluctuations of party are frequent, and the 
désire of suppressing opposition, or of gratifying -re- 
vetige ander the forms of law, and by the agency of the 
courts, is Constant and active. 


2. The second head of inquiry is, whether the power 
to issue writs of habeas‘ corpus be restricted by the cir- 
cumstance of the commitment having been made by the 
circuit court of the district.of Columbia. ; 


» Before ‘stch ‘a ‘principle is admitted, let us inquire 
imto its possible and even probable effects on the liberties 
of the people. Is it not manifest that it would deprive 
the citizens of the guardianship of the most respectable 
and independent courts, and place their personal libetty 
at the mercy of inferior tribunals? Do we not know 
that congtess may imstitute as many inferior tribunals, 
and may assign to the jadges of these tribunals such 
salaries as they may'think fit? Does it not hence result 
that a succession of courts may be imstituted, to the 
lowest of which may be assigned salaries so contempti- 
ble, and duties so unimportant or so odious, as neces- 
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Ex parte sarily and certainly to exclude every man of charaeter, 
BoutMaN talents and respectability of every party? Will not 





such courts, therefore,, be necessarily filled by the 
meanest retainers, the most obsequious flatterers, and 
the most servile tools of those in power for the mo- 
ment? Can any thing like independence or imtegrity 
be expected from such judges? Will they not act con- 
tinually under the influence, not merely of their own 
party passions and prejudices, but of hope and of fear, 
those great perverters of the human mind? The prece- 
dent is already set that they may be turned out of office 
by the abolition of their courts; and their hopes of 
promotion to a higher station, and a better salary will 
depend on their servility and blind obedience to those 
in power. Let it be once established by the authority. 
of this court, that a commitment on record by such a 
tribunal, is to step the course of the writ of habeas cor- 
pus, is to shut the mouth of the supreme court, and 
see how ready, how terrible, and how irresistible an 
engine of Cppreeene is:placed in the hands of a_domi- 
nant party, flushed with victory, and irritated by a re- 
cent conflict ; or struggling to keep down an opposing 
which it hates and fears. a the history of the 
uman passions warrant the conclusion, or the expecta- 
tion, that such jan.engine will not be used? We. un- 
fortunately ‘know, from the experience of every age, 
that there are few excesses into which men-may not; be 
hurried by the lust. of power or the thirst. of .vengeance. 
We too are men of like passions, and it behoves us, 
ere we haye reached these fatal extremes, to provide, 
as far as the imperfection of human nature will permit, 
against the dangers which ‘have assailed others, and 
which threaten us. , The best mode.of making this pro- 
vsion, is to establish salutary maxims in quiet times, 
and to adhere to them steadily. Let it be now declared, 
that there resides in, this high tribypal (as, respectable 
as our constitution can make it, and as independent as 
the nature of our government permits) a power to pro- 
tect the liberty of the citizen, by the writ. of Aadeas 
corpus, against the enterprizes of inferior courts, which 
may be constituted for the purposes of oppression or 
REEENS, and you place one barrier more round our 
safety. . | 
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What stubborn maxim of law, what binding autho- Ex raztz 
rity requires the admission of a principle se repugnant Botuman 


to all our feelings and to the spirit of the’ constitution ? 
On what ground or reason of law can it be pretended 
that a commitment by the circuit court stops the course 
of the writ of habeas corpus ? 


» As it because the circuit court has competent jurisdic- 
tion to commit? © This cannot be the reason, for every 
justice of the peace has competent jurisdiction to commit, 
and the reason, therefore, if it existed, would destroy the 
whole effect of the writ of Aabeas corpus. 


Is it bécause the circuit court has competent juris- 
diction to try the offence? This cannot be the reason, 
for in Bushell’s case, formerly cited from 3 Wilson, 175. 
it appears that a commitment by the sessions at the 
Old Bailey, a criminal court of very high authority, and 
which had jurisdiction over.the offence, did not prevent 
the court of common pleas from relieving by Aabeas 
corpus. 4 


So also by the forest laws in England, in former times, 
the judge of the forest had jurisdiction for the punish- 
ment of offences within the forest ; and yet it appears, 
from 2 Jnst. 290. that a person committed by the judge 
of, the forest for such an offence; might be relieved. by 
habeas corpus from the superior courts. 


. It is well known, too, that, by the laws of England, 
the king has power to erect courts by ial commis- 
sion, with power to try and punish offence - From 
Wood’s case, 3 Wilson, 173. it appears that a person 
committed by such commissioners, in a case which they 
had authority to try, may be relieved by habeas corpus. 
This, prea bh cannot be the reason. 


Is it because the circuit court is a court of record? 
So.is the court of Piepoudre. But can it be imagined 
that if that court were to commit a man in England, 
the power of relieving by Aabeas corpus from the supe- 
Tior courts would be thereby taken away? Congress 
may erect as many inferior courts of record as they 
please. Can it be imagined that by instituting such 
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courts they can, im effect, suspend the writ of habeas 
corpus indcfinit , andincases where the suspension is 
expressly forbidden by the constitution?" 


—— This power, moreover, has been shows to be —, 


late; and it is of the very essence of appeltaté power 
to review the decisions of inferior courts of record. 
Can it be imagined that such’a decision may be reviews 
ed where a small amount of ‘property only is'affecred, 
and that there is no relief where it deptives a citizen of 
his liberty? 


Between superior courts of record, of equal autho- 
rity and co-ordinate rank, there may ‘properly be a 
comity observed which would prevent them from at- 
tempting to interfere with the decisions of each other. 
Perhaps in England the court of common pleas would 
not attempt to release by habeas corpus, a person com-~ 
mitted by the exchéquer, or chancery, and vice versa. 
But this. comity Cannot’ exist between superior ‘atid im- 
ferior courts ; and there is no doubt that the court of 
king’s bench, which is acourt superior to the common 
pleas’ and the exchequer, Would! grant a writ of habeas 
corpus, for atty =f imprisoned" ‘by either of those 
courts for’a cri matter. 

But this point Sz hot rest ‘on genera? ‘Yeasoning 
alone, however strong: “Ft hasbeen’ ex oy aber adjtiiged 
by this court. “The case of Burford, ormerly. cited, is 
a complete authrity on this! point, as well’as’ on the 
former. Burford’s case had been acted on/judicially 
by the circuit court of this district. He stood. com- 
mitted under its decision. - Thatcourt did not; indeed, 
commit him im the first mstance, but he was brought be- 
fore it on habeas corpus—the order of commitment 
made by thejustices of the peace was altered and ‘tio- 
dified, ‘and he was committed by a new order from the 


circuit court. ‘This recommitment was as complete ‘an . 


adjudication upon the subject as the conynmiitment inthe 
present case. One was as mucha determination on 
record by the circuit court as the other ; and one can, 
no more than the other, preclude the exercise of this 
court’s power to relieve by habeas corpus. 
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Again, therefore, we claim the benefit of this degi- 
sion. _ We again appeal to the great maxim stare deci- 
sis ; we agaimdeprecate the mischie(fs thas must ensue, 
if precedents in favour of liberty, made in times. and 
under circumstances the most favourable to correct de- 
cisjon, should be disregarded in other times, and in 
situations where the existence of passion, prejudice and 
improper influence may bedreaded. We deprecate the 
dangers and mischiefs that must ensue, should the laws 
on which our, dearest rights depend, be thus left to 
fluctuate on the ever varying tide of circumstauces and 
events, and we trust that the protectirg power of this 
high tribunal, will now fix this great land-mark of the 
constitution ; and will place our liberties, as far as the 
imperfection of human-things can permit, beyend the 
reach of opinion, of caprice, and of sinister views. 


February 13. 
Marsuatrz, Ch. J,* delivered the opinion of the 


court, as follows ; 


As preliminary to any investigation of the merits of 
this motion, this court deems it proper to declare that 
it disclaims all jurisdiction not given by the constitution, 
or by the laws of the United States. 


Courts which originate in the common Jaw possess a 
jurisdiction which mast be regulated by their common 
law, until some statute shall change their established 
principles ; but courts which are created by written law, 
and whose jurisdiction is defined by written law, cannot 
transcend that jurisdiction. It is unnecessary to state 
the reasoning on which this opinion is founded, because 
it-has been repeatedly given by this court ; and with the 
decisions heretofore rendered on this point, no member 
of the bench has, even for an instant, heen dissatisfied. 
The reasoning from the bar, in relation to it, may be 
answered by the single observation, that for the mean- 


* The only judges present when these opinions were given were, ' 


Marshall, Ch. J. Washington, Fohnson and Livingston, Justices. 


Cushing, J. and Chase, J. were prevented by ill health from at- 
tending. 


Ex Parts 
Bo._tMaw 
AND 
Swart- 
WouUT. 








ER PARTE 
Bo_umMan 
AND 
SwartT- 
wouT. 


a id 





of SUPREME’ COURT U. s. 
ing of the teruy habeas corpus, resort may unquestiona- 
bly be had to the common law ; but the power to award 
the writ by any of the courts of the United States, must 
be given by written law. 3 


This opinion is not to be considered @s abridging the 
power of courts over their own officers, or to protect 
themselves, and their members, from being disturbed 
in the exercise of their functions. It extends only to 
the power of taking cognizance of any question between 
individuals, or between the government and indivi- 
duals. 


To enable the court to decide on. such question, the 
power to determine it must he given by written law. 


The inquiry therefore on this motion will be, whether 
by any statute, compatible with the constitution of the 
United States, the power to award a writ of habeas 
corpus, in such @.case as that of Erick Bollman and 
Samuel Swartwout, has been given to this court. 


The 14th section of the judicial act (Laws U.S. vol. 
1. p. 58.) has been considered as containing a substan- 
tive grant of this power. 


It isin these words: “ That all the before mentioned 
courts of the United States shall have power to issue 
writs of scire facias, habeas cérpus, and all other writs, 
not specially provided for by statute, which maybe 
necessary for the exercise of their respective jurisdic- 
tions, and agreeable to the principles and usages of law. 
And that either of the justices of the supreme court, as 
well as judges of the district courts, shall have power'to 
grant writs of habeascorpus, for the purpose of an in- 
quiry into the cause of commitment. Provided, that 
writs of habeas corpus shall in no case extend to pri- 
soners in gaol, unless where they are in custody under 
or by colour of the authority of the United States, 
or are committed for trial before some court of the 
—s or are necessary to be brought into court to tes- 
tify.’ 
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The only doubt of which this section can be suscep- 
tible is, g3 Biren the restrictive words of the first sen- 
tence limit the power to the qward of such writs of 
habeas co as are necessary to enable the coyrts.of 
the United States to exercise their respective jurisdic- 


tions in some cayse which they ar¢ capable of finally 
deciding, 


_Ithas been urged, that in strict grammatical con- 
struction, these words refer to the last antecedent; which 


is, * all other writs not specially provided for by gta- 
tute, 


This criticism may be correct, and is not entirely 
without its influence ; but the sound construction which 
the court thinks it safer to adopt, is, that the true sense 
of the words is to be determined by the nature of the 
provision, and by the context, : 


It may be worthy of remark, that this act was passed 
by the first congress of the United States, sitting under 
a constitution which had declared “ that the privilege of 
the writ of habeas ape should not be suspended, un, 
less when, in cases of rebellion or invasion, the public 
safety might require it,” : 


Acting under the immediate influence of this injunc+ 
tion, _— must have felt, with peculiar evap obli- 
gation 0 pasveiine efficient means by which this great 
constitutional privilege should receive life and activity ; 
for if the means be not jn existence, the privilege itself 
would be Jost, although no law for its suspension should 
be enacted. Under the impression of ‘this obligation, 
they give, to all the courts, the power af awardipg writs 
of habeas corpus, 


It has been truly said, that this is a generic term, and 
includes every species of that writ. To this it may be 
added, that when used singly—when we say the writ 
of habeas carpus, without addition, we most y 
mean that great writ which is now applied for ; and in 
that sense it is used in the constitution 

Vol. IV. N 
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Ex rante § The section’proceedsito say, that “ either of the jus- 
BOrLMAN tices of the’ supreme court, aswell as judges of the 
Swanr. district’ courts, shall have power to grant writs of ha- 
“wour.  beas eorpus for the purpose of un inquiry into the cause 

= of commitment,” a dbs 


| It has been argued that congress could never intend to 
give a power of this kind to one of the judges of this 
court, which is refused to all of them when assembled. 


There is certainly much force in this argument, and 
it receives additional strength from the consideration, 
that if the power be denied to this court, it is denied to 
every-other court of the United States; the right to 
grant this important writ is given, in this sentence, to 
every judge of the circuit, or district court,, but can 
neither be exercised by the circuit nor district court. 
It would be strange if the judge, sitting on the bench, 
should be unable to pest, 8 motion for this i Apertae ha 
might be openly made, and openly discussed, and might 
yet retire to his chamber, and in private receive and 
decide upon the miotion, This is not consistent with 
the genius of our legislation, nor with the course of our 
judicial proceedings. It would be much more consonant 
with both, that the power of the judge at his chambers 
should be suspended during his term, than that it should 
be exercised only im secret. 


Whatever motives might induce the legislature to with- 
hold from the‘supreme court the power to award the 
great writ of habeas corpus, there could be none which 
would induce them to withhold it from every court in 
the United States : and as itis granted to a// inthe same 
sentence and by the same words, the sound construction 
would seem to be, that the first senterice vests this power 
in all the courts of the United States; but as those 
courts are not always in session, the second sentence 
vests it in every justice or judge of the United States. 


The doubt which has been raised on this subject may 
be further explained by examining the character of the 
various writs of habeas corpus, and selecting those to 


which this general ‘grant of power must be restricted,, if 
taken in the limited sense of being merely used to enable 
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are, Ist. The writ of habeas corpus ad respondendum, 
“ when a man hath a cause of action against one who is 
confined by the process of some inferior court; in order 
to remove the prisoner and charge him with this new 
action in the court above.” : 


This case may occur when a party ha¥ing a right to 
sue in this court, (as a state at the time of the passage of 
this act, or a foreign minister,) wishes to institute a suit 

inst a person who is already confined by the process 
of an inferior court. This confinement may be either by 
the process of a court of the United States, or of a state 
court, If it bein a court of the United States, this writ 


_ would be inapplicable, because perfectly useless, and 


consequently could not be contemplated by the legisla- 
ture. It would not be required, in such case, to bring 
the body of ‘the defendant actually into court, ‘ag he 
would already be in the charge of the n who, under 
an original writ from this court, would be directed to take 
him into custody, and would already be confined in the 
same jail in which he would be confined under the pro- 
cess of this court, if he should be unable to give bail. 


If the party should be confined by process from a state 
court, there are many additional reasons against the use 
of this writ in such a case. , 


The state courts are not, in any sense of the word, in- 
ferior courts, except in the particular cases in which an 
appeal lies from their judgment to this.court; atid in, 
these cases the mode of proceeding is particularly pre- 
scribed, and is not by Aabeas corpus. ey are not in; 
ferior courts because they emanate from a different au- 
thority, and are the creatures of a distinct government. 


2d. The writ of habeas corpus ad satisfaciendum, 
‘¢ when a prisoner hath had judgment against him in an 
action, and the plaintiff ‘is desirous to bring him up te 
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some stiperior court te: Charge ‘him with Process ofexe: .° 


cytion.” Oa AP . 
This case can never occut in the courts of the United 

States. One court never awards execution on the j 

ment of another. Our whole juridical system forbids it. 


3d. Ad prose endvim, testi ficandum deliverdndum, &e. 
“ which issue i itis necessary to remove a prisoner, 
in order (0 prosecute, or bear testimony, in any court, or 
to be tried inthe proper jurisdiction’ wherein the fact 


‘was committed.” 


This writ might unquestionably be employed to’bring 
up a prisoner Fie testimony in a court, consistently 
with the most limited ‘construction of the words in’ the 
act of congress ; but.the power to bring a personup that 
he may be tried in the proper jurisdiction is understood 
to be the very question now before the court.’ 


4th, and last, The commiott ‘writ ad faciendum et recipi: 


endum, “ which issues out of any of the courts of West> — i: 


minster-hall, when a person is sued in some inferior ja- 
risdiction, and is desirous to remove the action into’the 
superior court, commanding the inferior j to pro- 
duce the body of the’ defendanty together with » nw 
and cause of his caption and detainer, (whence’the writ 
is frequently denominated an habeas corpus cum causa,) 
to do and receive whatever the king’s court shall co 

in that behalf; This writ is grantable of 

without any motion in court, and it instantly supersedes 
all proceedings in the court below.” , 


Cat 4 solemn grat of power to a court to’ award a 
writ be considered as applicable to acase in which that 
writ, if issuable at all; issues‘by law without the leave 
of the court? : bass 


It would not be difficult 'to demonstrate that the writ 
of habeas corpus cum causa cannot be the particular writ 
contemplated by the legislature in the section under cou- 
sideration ; ‘but it will be sufficient to observe generally 
that the same act prescribes a different mode for bringing 
into the courts of the United States suits brought in a 
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state court against.a person hevieg a to claim the EX panTe 
jurisdiction of the courts of the dei vara He may, Bo.tman 


on his first appearance, file his petition and authenticate 
the fact, upon. the cause is ipso facto removedinto 
the courts of the United States. 

ba 4 ; er then, which on this limited construc- 
tion ise granted by the section under considera- 
tion, would be that of issuing writs of Aabeas corpus ad 
testificandum. ~ The section itself proves that this was 
not the intention of the legislature. It concludes with 
the following proviso, “ t writs of habeas corpus 
shall in no case extend to prisoners in jail, unless where 
they are in custody under or by colour of the authority of 
the United States, or are committed for trial before some 
court of the same, or are necessary to be brought into 


court to testify.” 


_ This proviso extends to the whole section. It limits 
the powers previously granted to the courts, because it 
po san a case in which it is particularly applicable to 

use of the power by courts :—where the person is 


necessary to be brought into court to testify. That con- 
struction cannot be a fair one which would make the le- 


gislature except from the operation of a proviso, limiting 
the express grant of a power, the whale power intended 
to be granted. 


From ‘this review of the exterit of the power of 
awarding writs of habeas corpus, if the section be con- 
strued in its restricted sense ; from a comparison of. the 


niuture of the writ which the courts of the United. 


States would, on that view of the subject, be enabled to 
issue ; from a comparison of the power so granted with 
the other parts of the section, it is apparent that this li- 
mited sense of the term cannot be that which was con- 
templated by the legislature. 


But the 33d section throws much light upon this ques- 
tion. It contains these words: “* And upon all arrests 
im criminal cases, bail shall be admitted, except. where 
the punishment may be death ; in which cases it shall 
not be admitted but by the supreme or acircuit court, or 
by a justice of the supreme court, or a judge of adistrict 
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aene™ garding the stances of the offence, and . ej: 
Sinan of the evidence, mapas e° bs 
WwouT. > 
—\—/_—s The appropriate process be 
committed by the court ue . be “nsng op a is by the yrit 
now  pplied for. Of consequence, ‘a court possessing br 


the power to bail prisoners not comntitted by itself, may fr 

award a writ of habeas corpus for the exercise of that 

power. ‘The clause under consideration obviously pro- a 

eceds on the supposition that this. power was previously 

given, and is explanatory of the 14th ‘section. : Re 
m: 


If, by the sound construction of the act of congress, 
the power to award writs of habeas corpus in order to 
examine into the cause of commitment is given to this .« 





court, it remains to inquire whether this be a case in » 
which the writ ought’to be granted. = 
re 

The only objection is, that the commitment has been + bs 


made by a court having power to commit and to bail... 


Against this objection the argument from the bar has in 
been so conclusive that nothing can.be added to it. 


If then this were res integra, the court would: decide . 


in favour of the motion. But the question is considered 

as long since decided. The case of Hamilton is ex- 

pressly in point in all its parts; and although the ques- j 
tion of jurisdiction was not made at the bar, the case was ba: 
several days under advisement, and this question could % 
not have escaped the attention of the court. From thit , 
decision the court would not lightly depart. (United 

States v. Hamilton, 8 Dall. 17.) 

If the act of congress gives this court the power to di. 
award a writ of habeas corpus in the present case, it re- be 
mains to inquire whether that act be compatible with oa 
the constitution. th: 

In the mandamus case, (ante, vol. 1. p- 175. Marbury v. . 


Madison,) it was decided that this court would not exer- 
cise original jurisdiction except so far as that jurisdic- 
tion was given by the constitution. But so far as that 
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case has distinguished between.origimal and appellate ju- 
risdiction, that which the court is now asked to exercise 
is clearly appellate. ,It.is the revision of a decision. of an 
inferior court, by which a citizen has been committed 
to jail. 


It has been demonstrated at the bar, that the question 
brought forward on a habeas corpus, is,always distinct 
from that which is inyolved in the cause itself. The 
question whether the individual shall be imprisoned is 
always distinct from the question whether he shall be 
convicted or acquitted of the charge on which he is to 
be tried, and therefore these questions are separated, and 
may be decided in different courts. 


The decision that the individual. shall. be imprisoned 
must always precede the application fora writ of habeas 
corpus, and this writ must always be for the purpose of 
revising that decision, and therefore appellate in its na- 
ture. 


But this. point also is decided in Hamilton’s case and 
in Burford’s case,* 


‘Ifat any time the public safety should re uire the 


spaprnesce of the powers vested by thig act in the courts 
of the United States, it is for the legislature tosay so. 


That question depends on political considerations, jon 
which the legislature is todecide. Until the legislative 
will be.expressed, this court can only see its duty, and 
must obey the laws. 


The motion, therefore, must be granted. 


Jounson, J. . In this case I have the misfortune) to 
dissent from the majority of my brethren, As itisa 
case of much interest, I feel it incumbent. upon me 
to assign the reasons upon which I adopt. the opini 
that this court has not authority to issue the writ of Aa- 
beas corpus now moved for. The prisoners are in 
confinement under a commitment ordered by the supe- 


* At February term, 1806, in this court, 
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PARTE rior courtof thedi of Columbia, upon a 

iuw high treason. has for its their | 
Swanr-  charge'or pr ha ery hiv en onde? Of Wilk court, 
wour. as circumstances upon investigation’ shall appear to re- 
Sey quire. The attorney general having submitted the 
without opposition, I will we aette incre bject 


as occur to my mind against the arguments 












couusel for the prisoners. © . 
Two questions were a to the consideration of 
the court. © J 
L 
1st. Does this court possess the power seneraly of 
issuing the writ of habeas corpus ? ran 
2d. Does it retain that power in this case after the 1 
commitment by the district court of Columbia ? J 
s 
In support of the affirmative of the first of these ques- J 
tions, two grounds were assumed. -. 


ist. That the power to issue this writ was 
incident to this court, as the — tribunal of Abe 


union, : rt 
o 
adly. That it as by statute, and the right 6 to it or 
has been recognized by precedent. th 
“On the first of these tions jt is not necessary to 
ponder long ; ‘this ram ee uniformly maintained that th 
it possesses no other jurisdiction or power than what is of 
given it by the constitution and laws of the United States, th 
or is necessarily incident to the exercise of those. < 
pressly given. 4 - 
Our decision must then rest wholly on the due con- 
struction of the ‘constitution and laws of the union, ‘and 
the effect of prevedent, 2 subject which certainly presents thi 
much scope for close legal inquiry, but very little for the to 
play of a chastened imagination, _ 
. 1 
The first section of the third article of the constitu- abs 
tion vests the judicial power of the United States in one fro 


supreme court, and in such inferior courts as the con- am 
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gress may from time to time establish. The second 
section declares the extent of that power, and distin- 
guishés its jurisdiction into original and appellate. 


The original jurisdiction of this court is restricted to 
cases affecting ambassadors or other public ministers, 
and consuls, and those in which a state shall be a party. 
In all other cases within the judicial powers’ of the 
union, it can exercise only an appellate jurisdiction. 
The former it possesses independently of the will of any 
other constituent branch of the general government. 
Without a violation of the constitution, that division of 
our jurisdiction can neither be restricted or extended. 
In the latter its powers are subjected to the will of the 
legislature of the union, and it can exercise appellate 
jurisdiction in no case, unless expressly authorised to do 
so by the laws of congress. If I understand the case of 
Marbury v. Madison, it maintains this doctrine in its 
fullextent. I cannot see how it could ever have been 
controverted. 


It is incumbent, then, I presume, on the counsel, in 
order to maintain their motion, to prove that the issuing 
of this writ is an act within the power of this court in its 
original jurisdiction, or that, in its appellate capacity, 
the power is expressly given by the laws of congress. 


This .it is attempted to do, by, the fourteenth and 
thirty-third sections of the judiciary act,. and the cases 
of Hamilton and Burford, which occurred in this court, 
the former in 1795, the latter in 1806. 


How far their position is supported by that act and 
those cases, will now be the subject of my inquiry. 


With a very unnecessary display of energy and pathos, 
this court has been imperatively called upon to extend 
to the prisoners the benefit of precedent. I am fav, very 
far, from denying the general authority of adjudications. 
Uniformity in decisions is often as important as their 
abstract justice. But I deny that a court is precluded 
from the right or exempted from the anageeyy of ex- 
amining into the correctness or consistency of its own 


Vol. IV. © 
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decisions, or those of any other tribunal. If Ineed pre- 
cedent to support me in this doctrine, I will cite the ex- 
ample of this court, which, in the case of the United 
States v. Moore, February, 1805, acknowledged that in 


Carry the case of the United States v. Sims, February, 1803, it 


had exercised a jurisdiction it did not possess. - Strange 
indeed would be the doctrine, that an inadvertency once 
committed by a court shall ever after impose on it the 
necessity of persisting in its error. A case that cannot 
be tested by principle is not aw, and in a thousand in- 
stances have such cases been declared so by courts of 
justice. 


The claim of the prisoners, as founded on pati 
stands thus. The case of Hamilton was strikingly simi- 
lar to the present. The prisoner had been committed 
by order of the district judge on a charge of high treason. 
A writ of Aabeas corpus was issued by the supreme 
court, and the prisoner bailed by their order. The case 
of Burford was also strictly parallel to the present ; but 
the writ in the latter case having been issued expressl 
on the authority of the former, it is presumed that it 
pret no additional force to the claim of the prisoners, 

ut must rest on the strength of the case upon which the 
court acted, 


It appears to my mind that the case of Hamilton bears 
upon the face of it evidence of its being entitled to little 
consideration, and that the authority of it was annihilated 
by the very able decision in Marbury v. Madison. In 
this case it was decided that congress could not vest in 
the supreme court any original powers beyond those to 
which this court is restricted by the constitution. ‘hat 
an act of congress vesting in this court the power to issue 
a writ of mandamus in 4a case not within their original 
jurisdiction, and in which they were not called upom to 
exercise an appellate jurisdiction, was unconstitutional 
and void. In the case of Hamilton the court does not 
assign the reasons on which it founds its decisions, but 
it is fair to presume that they adopted the idea which 
appears to have been admitted by the district attorney in 
his. argument, to wit, that this court possessed a con- 
current power with the district court in admitting to bail. 
Now a concurrent power in such a case must be an ori- 
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ginal power; and the principle in Marbury v. Madison 
applies as much tothe issuing of a habeas corpus ina 
éase of treason, as to the issuing of a mandamus ima case 
fot more remote from the original jurisdiction of this 
éourt. Having thus disembarrassed the question from 
the effect of precedent, I proceed to consider the con- 
struction of the two sections of the judiciary act above 
referred to. 


It is necessary to premise that the case of treason is 
one in which this court possesses neither original nor ap- 
pellate jurisdiction. The 14th section of the judiciary 
act, so far as it has relation to this case, is in these 
words :——‘* All the beforementioned courts (of which 
this is one) of the United States shall have power to is- 
gue writs of scire facias, habeas corpus, and all other 
Writs not specially provided for by statute, which may 
be necessary for the exercise of their respective jurisdic- 
tions, and agreeable to the principles and usages of law.” 
I do not think it material to the opinion I entertain what 
éonstruction is given to this sentence, If the power to 
issue the. writs of seire faucias and habeas corpus be not 
restricted to the cases within the originalor appellate ju- 
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fisdiction of this court, the case of Marbury and Madi- — 


gon rejects the clause as unavailing ; and if it relate only 
to cases within their jurisdiction, it does not extend to 
the case which is now moved for. But it is impossible 
to give a sensible construction to that clause without 
taking the whole together ; it consists of but. one sen- 
tence, intimately connected throughout, and has for its 
object the creation of those powers which probably would 
have vested in the respective courts without starutory 
provision, as incident to the exercise of their jurisdic- 
tion. To give to this clause the construction contended 
for by counsel, would be to suppose that the legislature 
would commit the absurd act of granting the power of 
issuing the writs of scire facias and habeas corpus, with- 
out an object or end to be: answered by them. This idea 
is not a little supported by the next succeeding clause, in 
which a power is vested in the individual judges to issue 
the writ of Aabeas corpus, expressly for wg da of 
inquiring into:the cause of commitment. at part of 
the thirty-third section of the judiciary act which re- 
lates to this subject is in the following words :—“ And 
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upon all arrests in criminal cases, bail shall be admitted, 
except where the punishment is death, in which cases it 
shall not be admitted but by the supreme or a circuit 
court, or by a justice of the supreme court, ora judge 
of a district court, who shall exercise their, discretion 


therein, tegarding the mature and circumstances of the 


offence, and of the evidence, and usage of law.” 


On considering this act it cannot be denied that if it 
vests any power atall, it is an original power. “ It is 
the essential criterion of appellate jurisdiction, that it 
revises and corrects the proceedings in a cause already 
instituted.” I quote the words of the court in the case of 
Marbury v. Madison. 


And so far is this clause from giving a power torevise 
and correct, that it actually vests in the district judge the 
same latitude of discretion by the same words that it 
communicates to this court. And without derogating 
from a respectability which I must feel as deep an in- 
terest in maintaining as any member of this.court, I must 
believe that the district court, or any individual district 


_ judge, possesses the same power to revise our decision, 


that we do to revise theirs; nay, more, for the powers 
with which they may be vested are nog so_ particularly 
limited and divided by the constitution as ours are. 
Should we perform an act which according to our own 
principle we cannot be vested with power to perform, 
what obligation would any other court or judge be under 
to respect thatact? There is one mode of construing 
this clause, which appears to me to remove all ambiguity, 
and to render every part of it sensible and operative. 
By the consent of his sovereign, a foreign minister may 
be subjected to the laws of the state near which he re- 
sides. This court may then be called uponto exercise 
an original criminal jurisdiction. If the power of this 
court to bail be confined to that one case, reddendo singula 
singulis, if the power of the several courts and. indi- 
vidual judges be referred to their respective jurisdic- 
tions, all clashing and interference of power ceases, and 
sufficient means of redress are still held out.to the citi- 
zen, if deprived of his liberty ; and this surely must 
have been the intention of the legislature. It never could 
have been contemplated that the mandates of this court 
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should be borne to-the extremities of the states, to con- 
vene before them every prisoner who may be committed 
under the authority of the general government, Let it 
be remembered that I am not disputing the power of the 
individual judges who compose this court to issue the 
writ of habeas corpus. ‘This application is not made to 
us as at chambers, but to us as holding the supreme 
court of the United States—a creature of the constitu- 
tion, and possessing no greater capacity to receive ju- 
risdiction or power than the constitution gives it. We 
may in our individual capacities, or in our circuit courts, 
be susceptible of powers merely ministerial, and not in- 
consistent with our judicial characters, for on that point 
the constitution has left much to construction ; and on 
such an application the only doubt that could be enter- 
tained would be, whether we can exercise any power be- 
yond the limits of our respective circuits. On this ques- 
tion I will not now give an opinion. One more obser- 
vation, and I dismiss the subject. 


In the case of Burford I was one of the members who > 


constituted the court. 1 owe it to my own consistency 
to.declare that the court were then apprized of my ob- 
jections to the issuing of the writ of habeas Pa. I 
did not then comment at large on the reasons which in- 
fluenced my opinion, and the cause was this: The gen- 
tleman who argued that cause confined himself strictly 
to those considerations which ought alone to influence 
the decisions of this court. No popular observations on 
the necessity of protecting the citizen from executive 
oppression, no animated address calculated to enlist the 
passions or prejudices of an audience in defence of his 
motion, imposed on me the necessity of vindicating my 
opinion. I submitted in silent deference to the decision 
of my brethren. 


In this case I feel myself much relieved from the pain- 
ful sensation resulting from the necessity of dissenting 
from the majority of the court, in being supported by 
the opinion of one of my brethren, whois prevented by 
indisposition from attending. 
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February 16: 


The marshal of the district of Colanibia, having re- 
turned, apon the habeas ¢orptis; that he detained the 
prisoners by virtue of the before recited order of the cif- 
cuit court of that district, 


C. Lee, now moved that they should be discharged ; 
or at least admitted to bail ; and contended, 


‘1. That from thé record of the circuit court, and up- 
on the face of the proceedings the imprisonment was 
illegal and oppressive ; and 


2. That if the commitment was not illegal upon its 
face, yet as the Ordef of the court refers to thé testimo- 
ny on which it was founded, it will appear to be illegal 
apon the whole proceedings. 


The commitment is not for trial at any particular 
tiie, before any particular court; nor in any particular 
place. 

By the 3d article of the constitution of the United States, 


the trial of crimes shall be in the state where they shall 
have been committed ; Bat when not committéd in any 


state, the trial shall Be at such place or places as con- - 


gress may by law have ditected: So by thé 29th section 
Of the judicidry att of 1789, vol. 1. p. 67. in’all cases 
punishable with death; the trial shall be had in the coun- 
ty where the offence was conimittéed, of where that can- 
riot bé done without great inconvenience, twelve petit 
jurors at least shall be summoned fron thence ; and by 
the 33d section of the same act, p. 73. offenders ate to 
be arrested and imprisoned or bailed fot trial before 
such court of the United States, as by that act has cogni- 
zdnee of the offenée ; and copies Of the procéss shall be 
returned as speedily as may be into the clerk’s office of 
such court, together with the fetognizantes of the wit- 
fitsses for their appearance td testify in the case, and if 
the commitment be in a district other that that in which 
the offence is to be tried, it shall be the duty of the judge 
of the district where the delinquent is imprisoned to is- 
sue a warrant for the removal of the offender to the dis- 
trict in which the trial is to be had. 
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These are provisions for a speedy and fair trial, in 
obedience to the constitution; for it has always been 
considered as necessary to a fair trial that it should be 
where the witnesses may. easily attend, and where the 
party isknown. The 6th amendment to the constitu- 
tion provides that the accused “ shall enjoy the right to 
** a speedy and public trial by an impartial jury of the 
“* state and district, wherein the crime shall have been 
*‘ committed, which district shall have been previously 
“ ascertained by law,” &c. 


by the act for the punishment of certain crimes, sec- 
tion 8. vol. 1. p. 103. it is enacted that “ the trial of 
“* crimes committed” ‘ in any place out of the jurisdic- 
“* tion of any particular state shall be in the district where 
“the offender is apprehended, or into which he may 
“ first be brought.” 


By the English Aabegs corpus act, whose provisions 
are considered as extending to cases even out of the act, 
the prisoner may petition the court for trial at. the first 
term, and if not then tried he is entitled to bail of course, 
If the commitment is in a district in which he cannot be 
tried, he will not be entitled to this privilege, for he is 
still to be removed to the place of trial. ence itis 
necessary that the commitment should state the court 
before whom the trial is to be had. It is also necessary 
in order that the district judge may know where to send 
him. No person dut the district judge has authority to 
send him to the place of trial, and if the commitment be 
pot made by the district judge, it is impossible that he 
should judicially know where to send him, unless the 
place of trial be mentioned in the warrant of commit- 
ment. 


It is also necessary that the accused may know where 
to collect his witnesses together. 


The order of commitment ought also to have stated 
more particularly the overt act of treason. It is too 
vague and uncertain. 


3. The testimony before the circuit court did not show 
probable cause. 
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By the 4th amendment to the constitution it is decla- 
red “ that the right of the people to be secure in their 
“ persons, houses, papers and effects, against unreason- 
“ able searches and seizures, shall not be violated ; and 
“ no warrants shail issue, but upon PROBABLE CAUSE 
“ supported by oath or affirmation.” 


-Allthe facts necessary to constitute this probable cause 
must appear upon oath or affirmation. It is not neces- 
sary indeed that there should be positive proof of every 
fact constituting the offence ; but nothing can be taken 
into the estimate, when forming an opinion of the pro- 
bability that the fact was committed by the person char- 
ged, but facts supported by oath or affirmation. 


No belief of a fact tending to show probable cause, 
no hearsay, no opinion of any person however high in 
office, respecting the guilt of the person accused, can be 
received in evidence on this examination. 


The question then is whether these affidavits exhibit 
legal proof of probable cause. 


If the testimony be vague or ambiguous as to the per- 
son, or as to.the offence, the court will apply the maxim 
of law, that every person is to be adjudged innocent un- 
less proved to be guilty. 


The facts stated in general Wilkinson’s two affidavits 
of the 14th and 26th of December, consist of the letters 
of col. Burr, the declarations of Swartwout, and the be- 
lief of general Wilkinson. Neither the letters of col. 
Burr, nor the declarations of Swartwout, contain any 
ground for probable cause to believe that the prisoners, 
or either of them is guilty of treason ; and general Wil- 


kinson’s belief, as he himself states, is founded upon 


those facts. 


Mr. Lee, went ittto a minute examination of: those 
affidavits, to satisfy the court that the facts stated in 
them could at most prove an intent to set on foot an ex- 
pedition against Mexico, in case of a war between this 
country and Spain. He contended thatif the object was 
such an expedition at all events, and if they had intend- 
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ed to force their way through the United States, for the 
pcrpose of attacking’ Mexico, and even if they had done 
so, they would not have been guilty ‘of treason, but 
merely of lawless violence. “Even if they had plunder- 

éd the bank at’New-Orleans, or any private property, 
or had seized arms and’vesséls, the property of indivi-' 
com, it would have been robbery, but not treason. 


But the ‘circumstance’ that no place of trial can be 
designated, is a sufficient reason for admitting them to’ 
bail. They certainly cannot be tried here, for it is not 
contended that they have here committed any offence ; 
and this is not the district in which they were first ‘ap- 
prehended or brought. They were seized’ by orders of 
a military officer 2,000 miles from this place, without any 

process of law or legal authority, res sent here to be 
ispitecd of by the Executive. They have been com- 
mitted for trial, not before any court, or in any particu- 
lar district, and their imprisonment will be J 
unless government can find out when and where the of- 
fence was committed, and devise some means of trans- 
mitting them to the place of trial. 


Mr. Lee attempted to discredit the affidavits of Gene- 
ral Wilkinson by the circumstance that they were made, 
as he contended, to vindicate and justify the illegal 
seizure and transportation of the prisoners: He con- 
tended also that those affidavits ought to be totally dis- 
carded, because the oath upon which: a warrant of ar- 
rest or commitment is to be grounded, must be:made be» 
fore the magistrate who is about to issue the. warrant. 
He must be satisfied of the probable cause. The laws 
were open in New-Orleans. General Wilkinson mi 
have gone before a justice of peace there and: made hi 
oath, and obtained a warrant to arrest the prisoners, 


There was no necessity, to proceed iu this tery and 
unprecedented manner. 


F, S. Key, on the same side. 


Unless this court can look behind the order for com- 
mitment, and examine the grounds upon which it was 
made, the writ of habeas corpus will be wholly useless ; 
for every court or magistrate who commits a person’ te 


Vol. IV. P 


EX PARTE 
BouiuMan 
AND 
SwartT- 
wouT. 








Ex PARTE 
BoLLMAN 
AXD 
Swarrt- 
Wout. 





112 SUPREME COURT U. S. 


prison, will take care to cover himself under the strict 
forms of laws ‘ 


The constitution declares that treason against the 
United States shall consist only in levying war against 
them, or in adhering to their enemies, giving them aid 
and comfort. 


An adherence to rebels, is not an adherence to an en- 
emy within the meaning of the constitution. Hence if 
the prisoners are guilty, it must be of levying war against 
the United States. 


In England. the books. speak of two kinds of levying 
of war ;—direct and constructive—( East’s Cr. Law, 67.) 
But there is only one kind in this country; and ought not 
to be in England. 


By using the word “or/y”. the constitution meant 
to take away all pretence of constructive treason. Every 
man is to answer for his own acts only. Lf 100 mem 
conspire, and only 50 actually levy war, the latter.only 
are guilty as principals. 


And what reason can. be given why there should not 
be the same distinction between principal and accessory 
in treason, asin other crimes. Ina republican govern- 
ment, whose basis is the affection of the people, it is un- 
necessary to guard against offences of this kind with 
the same vigilance as in a monarchy or a despotism 
whose foundation is fear. (+ Tucker's Bl, Appendix, p- 
39.) But if this construction of the constitution be not 
correct, and if the English authorities are to be consi- 
dered in full force, it must be shewn, ‘ 


Ist. That war has been levied——and 
2d. That the prisoners are confederates in that war. 


The affidavits of General Wilkinson are not authenti- 
cated so as to make them evidence. It does not appear 
that an oath was administered to him. The act to pre- 
scribe the mode of authenticating public acts, records 
and judicial proceedings, &c. is extended to the territo- 
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ry of Ofleans, by the act erecting that tertitory.’ (Vol.’7. 
p- cing, ici if this be ot strictly @ judicial pro- 
eeding,; 


c is within the meaniig of that act. 


The certificate of the secretary of state* only shows 
that it appears by the official returns to his office, that J. 
Carrick and George Pollock had been appointed justi- 
ces of the peace for the county of Orleans ; but not that 
they had taken the oaths necessary to qualify then to 
act. 

But if these affidavits are examinable, they do not 
show any act of treason. They prove no-assemblage of 
men, no military array. There is not a tittle of evidence 
that any two-men have been seen together with treason- 
able intent, whether armed or not. The supposed Jet- 


ter from Col. Burr, speaks indeed of choice spirits, but’ 


he does not tell us they are invisible spirits. 


The affidavits of Meade and Wilson relate only to ru- 
mours derived from General Wilkinson, whose business 
it was, if he could get such rumours there by no other 
means, to create them himself. 


The territory of Grleans, if it was to be revolutioni- 
zed, might be revolutionized withot levying war against 
the United States. 


There is no evidence that the prisoners knew that Col. 
Burr had any treasonable projects in view. Even if he 
had such views, he might have held out to them, as he 
did to others, only the Spanish expedition. 


Again, the bench-warrant issued in this case for the 
arrest of the prisoners was illegal. The court has no 
authority to issue a bench-warrant, but upon a present- 
ment by a grand jury, or for an offence committed in 


* The secretary of state of the United States had certified under the 
seal of his office, that George Pollock and James Carrick, were ap- 
pointed justices of the peace for the county of Orleans, in the terri- 
tory of Orleans, in the year 1805, as appears by the official returns 
ofthe secretary of the said territory, “remaining in the office of 
this department.” 
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the presence of the court. It is not a power inherent in 
the court, ner given by gny law. The congress 
only gives to a judge vut of court, or to aj f peace, 
the power of arresting offenders.’ And it is @ power in- 
consistent with a fair trial, because the court would 
thereby have prejudged the case, and decided upon the 
guilt of the prisoner. .No such practice is known in 
Maryland, under whose laws the court below was act- 
ing. 


February 17. 


Fones, attorney for the district of Columbia, men- 
tioned to the court, that Hiort, being better prepared up- 
on points of practice, would make some observations in 
support of the form of the commitment. 


Marsnatt, Ch. J. I understand the clear opinion 
of the court to be, (if I mistake it my brethren will cor- 
rect me,) that it is unimportant whether the commitment 
be regular in point of form or not; for this court, 
having gone into an examination of the evidence upon 
which the commitment was grounded, will proceed to 


do that which the court below ought,to have done. 


Rodney, Attorney General. 


The affidavit of General Wilkinson is sufficiently au- 
thenticated. The justices of peace in the territory of 
Orleans are officers of the United States—-they are ap- 
pointed by the governor of the territory, who is appoint- 
ed by the President of the United States ; and the se- 
cretary of the territory is bound by law to transmit copies 
of all the executive proceedings of the governor of-the 
territory every six months tothe President of the United 
States. (Laws U.S. vol. 7. p. 112, 113.) All the offi- 
cers of the United States are bound to take notice of 
éach other. 


The act of congress respecting authentication of re- 
cords, &c. is cumulative only. It does not repeal any 
former law. 

There is some weight in the objection that the oath 
ought to be made before the magistrate who issues the 
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warrant. But one magistrate is as competent as ano- 
ther to administer the oath... The constitution is silent 
on the subject; and if it be taken before a person com- 
petent to administer it, it satisfies the provision of the 
constitution. _How else could a.criminal be arrested in 
one part of the United States, when the witness lived in 
another? 


It is true that none of the evidence now offered would 
be competent on the trial; nc* even if it appeared in a 
proper shape, would it be sufficient to convict the pri- 
soners. But the question is whether, in this incipient 
stage of the prosecution, it is not sufficient to show pro- 
bable cause. 


The expedition against Mexico would not be treason, 
unless it was to be accomplished by means which in 
themselves would amount to treason. But if the con- 
stituted authorities of the United States should be sup- 

sed but for one, hour, and the territory of Orleans 
revolutionized but for a moment, it would be treason. 


What would be treason by adhering to an enemy, if 
done towards a rebel will be a levying of war. (3 Wilson’s 
Lectures, 105. 4 Bl. Com. 92.) 


In treason all are principals. There are no accesso- 
ries. It has been argued, (and the respectable authori- 
ty of Judge Tucker is cited,) that none are principals but 
those present at the treasonable act. The argument may 
have some.weight, but it is a point at least doubtful, 
and therefore ought to be left to be decided on the trial. 


It is true that we cannot at present say exactly when 
and where the overt act of levying war was committed, 
but from the affidavits we think it fair to infer that an 
army has been actually levied and arrayed. The decla- 
ration of one of the prisoners was, that Col. Burr “ was 
levying an armed body of 7,000 men.” How the fact 
has turned out to be since we do not know ; and it isalso 
true that we do not know that any men have been seen 
collected in military array. But Dr. Bollman informed 
General Wilkinson,that he had seen a letter from Col. 
Burr, in which he savs that he should be at Natchez 
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Ex arte with 2,000 men on the 20th of December, and that he 
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would be followed by-4,000 more, and that he could have 


raised 12,000, as easily as 6,000; but he did not think - 


that number necessary. If Col, Burr was actually /evy- 
ing an armed body of men, if he expected to be at Nat- 
chez on the 20th of December with 2,000, and caleu- 
lated upon being followed by 4,000 more, and if he found 
it so easy to raise troops, is there not a moral certainty 
that some troops at least have been raised and embo- 
died. 4 


It may be admitted that General Wilkinson was in- 
terested to make the worst of the story, but the de- 
clarations of the prisoners themselves are sufficient. 


ones, attorney for the district of Columbia, on be- 
half‘ of the prosecution. 


As to the objection that the commitment must be 


for trial in some court having jurisdiction over the of- 
fence. 


It was uncertain whether any, and if any, what place 
was prescribed for the trial of this offence. But an 
court of the United States had jurisdiction to commit 
for trial. _ By the act of congress for the punishment of 
certain crimes, &c. vol. 1. p. 103. s. 6. “ the trial of 
crimes committed on the high seas, or in any place out 
of the jurisdiction of any particular state, shall be in 
the district where the offender is apprehended, or into 
which he may be first brought.” Although the first 
part of the section speaks of certaim crimes committed 
‘** upon the high seas, or in any river, haven, bason or 
bay, out of the jurisdiction of any particular state,” 
yet the last clause of the section is general, and in. its 
terms applies to the trial of all critnes committed out of 
the jurisdiction of any particular state. This aet of 
congress is the only'exercise of the provision of the 3d 
article of the constitution respecting crimes committed 
not within any state. Unless this act of congress fixes 
the place of trial, there is no place prescribed; either 
by the law or the constitution, and the trial may as well 
be in the district of Columbia as elsewliere. But if 
this act of congress does fix the place, then, it is ob- 
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jected, that this district is neither that in which the pri- Ex ranrs 


soners were apprehended, nor that into which “a 
were first brought. Sakae 


iv wou 

The answer is, that the act of congress means the Cy 
district in which they shall be /egal/y apprehended, that 
is, arrested by process of law. It could not mean a 
mere military seizure. But whether the court below 
had or iad not jurisdiction to try the prisoners, it clear- 
ly had jurisdiction to commit them ; and if their com- 
mitment be irregular, this court will say how they.ought 
to be committed. Laws U.S. vol. 1. p. 73. 8. 33. 


It is objected that, although the judges and justices 
have power to arrest, yet the courts have not, ahd 
therefore cannot issue a bench-warrant but upen ‘the 
presentment. of a grand jury, or for an. offence com- 
mitted in the presence of the court. And the practice 
of Maryland is cited. But it is stated that at Mont- 
gomery Court, in Maryland, very lately a venerable 
and ancient judge of that court did issue a bench-war- 
rant for an offence not presented by the grand jury, nor 
committed in presence of the court.* 

It is not necessary that the commitment should state 
the place of trial, nor that they are committed for trial. 
If at the time of commitment it be uncertain where 
they ought to be tried, they may be committed generally, 
until discharged by due course of law. In England it 
is only necessary .that the commitment should be to 
some jail in England. 2 Hawk. P. C. 120. 6. 2. ¢. 16. 
a 186 


As to the authentication of the affidavits of General 
Wilkinson, it being shewn that Pollock and Carrick 
were duly appointed justices of the peace, and having 


* F. S. Key stated that he was present at the transaction alladed 
to. The facts were, that after the court adjourned, and as the 
judge was going out of the court-house, a ho had been wait- 
ing in the yard assaulted a lawyer, in ine ilience of the judge, . 
for disrespectful language used by the law arguing a cause. 


The judge considered it as a contempt of court, and therefore di- 
rected a bench-warrant to issue. 
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Ex ¥arTe undertaken to act as such, it is to be presumed that they ar 
BourMa® have taken the necessary oaths. sl 
Swart- al 
wour. It is admitted that the constitution has prevented b 
many questions as to the doctrine of treason. ‘The in- fc 
tention of having a constitutional definition of the ay 

crime, was to put it out of the power of congress to 

invent treasons. But it was impossible to define what 
should in every case be deemed a levying of war. It or 
is a question of fact to be decided by the jury from all re 
the circumstances. . 
Pp 

Warlike array is not necessary. It is only a circum- 
stance. 1 East’s Cr. Law, 66. According to the En- ’ 
glish books, a direct levying of war, is a war directly as 
against the person of the king. A constructive levying 8 
of war, is war against the government. 

If men have been levied, and arms provided, with a b 
treasonable intent, this is a sufficient levying of war, Ci 
without warlike array. 

The affidavit of General Eaton establishes the trea- ni 
sonable intent in Colonel Burr. The question, then, is, 
whether that intent, ora knowledge of that intent, can 
be brought home to the prisoners? Mr. Jones here tr 
went into an argument to show the connexion of the th 

risoners with Colonel Burr, and their knowledge of al 


is projects. He observed that his argument, on a i 
former occasion, respecting the president’s message to 
congress, had been misunderstood. A state of war is 


a matter of public notoriety, and he had considered the tk 
president’s message as evidence of that notoriety, it bl 
being a communication from the supreme executive, in of 
the course of his duty, to that department of govern- it 
ment which alone could decide on the state of war. 

He contended that no specific number, no sufficiency js 
of force to a the object, was‘necessary to con- a 
stitute treason. 7 ap ac 

. (< 

If soldiers are levied and officered, with a treasona- it 

ble intent, and equipments prepared, so that they can cc 


readily lay hold of their arms ; although no men are 
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actually.armed, although only fve men injadetachment Ex Paate 
should march to assemble at.a place of rendezvous, and Soneven 
although there should be no. warlike array, yet it would swanr- 
be treason. Anything, which amounts.to sctting,on wove. 
foot a military expedition, with. intent to levy. war 

against the United States, is treason. 


The distanction between those who. are present at the 
overt act of levying war, and those who are confede- 
rated, adhering, acting and assisting, giving aid and 
comfort, is contrary to allanalogy. In treason, all are 
principals. 





In murder, if. two. conspire, and one is acting and 
assisting .at.such a distance as to give aid, he is equally 
guilty with him who gave the wound. 


It has been insinuated that ‘General.Wilkinson is to 
be considered. as particeps criminis, If that were the 
case, it would be no: disqualification of his testimony. 


Treason is a greater crime in republics than in mo- 
narchies, and eught to be more severely punished. - 


Harper, in reply, congratulated his country on. the 
triumph of correct principles, in the abandonment, on 
the part of the prosecution, of the dangerous doctrine, 
that executive messages were to be received as evidence 
in a criminal prosecution. 


[Fones. Thesole purpose for which we introduced 
the president’s message, was to show that the assem- 
blage of a military force by Colonel Burr was a matter 
bf notoriety. We did not attempt or wish to introduce 
it as direct evidence. } 


Harper. To use an executive message in a court of 
justice, for any purpose of proof whatever, so as to 
aid in the commitment of a citizen. under a criminal. 
accusation ; to-itroduce it as evidence of any fact ; 
(of notoriety, for instance, which is a fact ;) is to give 


it the effect of testimony, and is a direct violation of the 
constitution. 


Vol. IV. Q 
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We object to the translation of the ciphered letter 
contained in General Wilkinson’s affidavits, being ad- 
mitted as evidence, because General Wilkinson has not 
sworn that it is a true translation, nor sent the original, 
with the key, so that the court can have a correct trans- 
lation made. Nor is it proved that the original was 
written by Colonel Burr, or by his direction, nor that 
the prisoners were acquainted with its contents. 


Another objection to the affidavits is, that they were 
not made for the purpose of procurimgan arrest. They 
were not made before the judicial officer on whose war- 
rant the proceedings of the court were to be founded ; 
and who would have been bound to cross-examine the 
witness, to sift the facts, and to judge how far they were 
proved, and how far they were sufficient to justify the 
proceedings. But, after a military arrest, the affidavits 
are drawn up by the author of the arrest, without cross- 
examination or inquiry, and were sworn to by him, as 
the justification of his conduct. The persons whom he 
has thus arrested are sent to a distant part of the coun- 
try, and these affidavits are sent after them, to operate 
as the ground of their commitment and detention. No 
person can lawfully be committed on testimony so taken. 
In cases of arrests and commitments, the general rules 
of evidence are no further to be departed from than 
the necessity of the case requires. On application to.a 
magistrate for a warrant of arrest, the evidence must 
necessarily be ex parte, but no other departure from the 
common rules of evidence is justifiable, because not 
necessary. It is a general rule of law respecting tes- 
timony, that it shall be taken before the tribunal which 
is to act upon it, or under the direction of that tribunal; 
that the person who is to decide, shall also inquire ; 
that the inquiry shall not be before one tribunal, and the 
judgment pronounced by another. This rule, so im- 
portant to the safety of persons accused, is equally ap- 
plicable to arrests and commitments, as to trials, and 
should therefore be equally observed. The party ar- 
rested and brought before the magistrate for commit- 
ment, has a right to be confronted with his accuser, 
and to cross-examine the witnesses produced against 
him, and by that means to explain circumstances which, 
at first view, might criminate him. But if the practice 


a 








tq @, 4 


‘me me HOA OH 2A C2 


> os Soe of ee 6S 





FEBRUARY, 1807. i21 


which is attempted in this case be sanctioned by this Ex rants 
court; if a military officer, or any other person, is to PEM aa 
be permitted to seize a man, and send him 2,000 miles swaar- 
from the place of arrest, and from the place of the al- — wot. 

: leged transaction, and to send after him an ex parte = 
afidavit as the ground of his subsequent commitment, 

: the great security provided by law for the protection of 
innocence and liberty is broken down. 


ee 


; 


Mr. Harper then went into a minute examination of 
the contents of the affidavits, and contended that, if 
they could be considered by this court as evidence, they 
did not prove that treason had been committed, nor that 
the prisoners had. participated in any crime or offence 
whatever. 





February 18. 
Martin, on the same side. 


The order for the commitment was erroneous in di- 
recting the prisoners to be committed to the prison of 
the court. It ought to have been to the marshal. 1 
Salk. 348. Bethel’s case. 5 Mod. 19. S.C. 


This court cannot remand them, or commit them, 
upon this Aabeas corpus, for any crime, but that for 
which they were committed in the court below; and 
can only commit them for trial before some court. The 
only power given by the 33d section of the judiciary 
act, is to cause offenders to “ be arrested); and impri- 
soned or bailed, as the case may be, for trial before such 
court of the United States, as by this act has cogni- 
zance of the offence.” The place of trialis to be de- 
cided by the place where the offence was committed. 


The act of congress for the punishment of certain 
crimes, 8 8 vol. 1. p- 103. does not apply to crimes 
committed im any territory of the United States in 
which there are courts of the United States having 
cognizance of the offence. ‘It applies only to offences 
committed upon the “ Aigh seas, or in any river, haven, 
bason, or bay, out of the jurisdiction of any particular 
state.” 
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The courts of the United States erected in the terri- 
tory of Orleans are competent to try the offence of 
treason against the United States committed within that 
territory. , By the 8th section of the act of congress of 
26th March, 1804, vol. 7. p. 117. ‘erecting the territory 
of Orleans, a district court of the United States is 
established therein, having all the original powers and 
jurisdiction of a ‘circuit court of the United Suates. 
And by the same act, the “‘ act for the punishment of 
certain crimes against the United States,” is extended to 
that territory. 


It was therefore a wanton and unnecessary exertion 
of arbitrary power to send the prisoners here, where 
they cannot be tried. If there is any probability that 
acrime was committed by the prisoners, it is equally 
probable that it was committed im the territory of Or- 
leans. Itis at all events certain that it was not com- 
mitted here. The word apprehended, in the act of 
congress, cannot mean a /egal arrest only. If it did, 
it would be in the power of a military commander to 
seize aman, and appoint the tribunal by whieh he shall 
be tried, 


If it is the duty of this court to commit the prison- 
ers for trial, it is equally its duty to bind over the wit- 
nesses to appear at the time and place of trial to testify 
in the case, and to return copies of the process, toge- 
ther with the recognizances of the witnesses; to the 
office of the clerk of the court having cognizance of the 
offence. This shows that, upon every commitment, the 
witnesses must be in the presence of the tribunal com- 
mitting. 


_ This court cannot commit, unless they first ascertain 
in what court the trial isto be had. 


There is no legal evidence that General Wilkinson 
ever made oath to his statement: The certificate of thé 
secretary is only that it appears by the return of the 
secretary of the territory of Orleans, that Pollock and 
Carrick were justices. A copy of that return ought to 
be certified. 
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February 19. 


The court, not having made up an opinion, admitted 
the prisoners to bail until the next day, The Chief 
Justice stated that the court had difficulty upon two 
points, viz. 


t. Whether the affidavit of General Wilkinson was 
evidence admissible in this stage of the prosecution; 
and, 


2. Whether, if admissible, his statement of the con- 
tents of the substance of a letter, when the original was 
in his possession, was such evidence as the court ought 
to notice. 


If the counsel had any authoritiés on these points, 
the court said they would hear them. 


February 20. 


The Chief Justice asked if the counsel had found any 
authorities on the points mentioned yesterday. 


Rodney, Attorney General, said he had not; but he 
relied on general principles. 


F. S. Key cited 3 T. R. 707. The King v. The In- 
habitants of Eriswell, where the principal question was, 
whether the ex parte examination of the pauper taken 
before two justices, to whom no application was made 
for aremoval of the pauper, was good evidtnce before 
two other justices, five years aftefwards, upon an appli- 
cation for his removal, the pauper having in the mean 
time become insanes The judges of the court of king’s 
bench were equally divided. But Grose, J. said, “ no- 
thing can be more unjust, than that a person should be 
hound by evidence which he is not permitted to hear.” 
“The common law did tot permit 4 person accused to 
be affected by ati €xaniitiation taken in his absence, be- 
cause he could not cross-examine.” Buller, J. who 
was opposed to Grose, upon the principal question, ad- 
mitted, “* that if the taking the examination were not 
a judicial act, but was merely coram non judice, it is 
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Ex rante not evidence,” and that “ it must be a judicial act at 


Botan 
AND 
” SwartT- 
wourT. 


the time it was taken, or cannot become so at all.” 


Lord Kenyon, Ch. J. said the two justices who took 
the examination “ were not applied to for the purpose 
of making an order of removal ; the overseers called 
upon them for no other purpose than to examine the 
pauper; all the proceedings, thérefore, were extraju- 
dicial ; and the examination on oath might just as well 
have been taken before the parish clerk, and would 
have been as much entitled to credit as this.” 


‘So in this case we say that, as General Wilkinson did 
not apply to justices Carrick and Pollock for a warrant 
to arrest Dr. Bollman and Mr. Swartwout, and as he 
did not make the affidavit for the purpose of obtaining 
from them sych warrants, the whole proceedings before 
those justices were extrajudicial. The affidavits are 
not such as would support an indictment, if false. In 
the language of Lord Kenyon, they deserve no more 
credit than if they had been made before the parish 
clerk. If the affidavit be a judicial proceeding, it 
ought to be authenticated according to the act of con- 
gress. If it be not a judicial proceeding, it is not evi- 
dence. 


Marsuatt, Ch. J. If a person makes an affidavit 
before a magistrate to obtain a warrant of arrest, such 
affidavit must necessarily be ex parte. But how is it 
on a motion to commit, after the person is taken? Must 
not the commitment be upon testimony given in presence 
of the prisoner? 


Rodney, Attorney General. The first affidavit would 
be sufficient, unless disproved or explained by the pri- 
soner on his examination. 


Harper. Thenecessity of the case is the only ground 
of an exception to the general rule of evidence ; and 
that necessity ceases when the party is taken. 
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February 21. 


MarsHAtLt, Ch. J.* delivered the opinion of the 
court. 


The prisoners having been brought before this court 
on a writ of habeas corpus, and the testimony on which 
they were committed having been fully examived and 
attentively considered, the court is now to declare the 
law upon their case. 


This being a mere inquiry, which, without deciding 
upon guilt, precedes the institution of a prosecution, the 
question to be determined is, whether the accused shall 
be discharged or held to trial; and if the latter, in what 
place they are to be tried, and whether they shall be con- 
fined or admitted to bail. “ If,” says a very learned and 
accurate commentator, “ upon this inquiry it manifestly 
appears that no such crime has been committed, or that 
the suspicion entertained of the prisoner was wholly 
groundless, in such cases only is it lawful totally to dis- 
chargehim. Otherwise he must either be committed to 
prison or. give bail.” z 

The specific charge brought against the prisoners is 
treason in levying war against the United States. 


As there is no crime which can more excite and agitate 
the passions of men than treason, no charge demands 
more from the tribunal before which it is made a de- 
liberate and temperate inquiry. Whether this inquiry 
be directed to the fact orto the law, none can be more 
solemn, none more important to the citizen or to the 
government ; none can more affect the safety of both. 


To prevent the possibility of those calamities which 
result from the extension of treason to offences of minor 


* The other judges present were Chase, Washington and Fohnson. 


The opinion of Chief Justice Marshall upon the trial of Col. Burr, 
in the circuit court at Richmond, in the summer of 1807, elucidates 
and explains some passages in this opinion which were supposed to 
be imsome degree doubtful. For this opinion see Appendix (B). 
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importance, that great fundamental law which defines 
and limits the various departments of our government 
has given a rule on the subject both to the legislature and 
the courts of America, which neither can be permitted 
to transcend. ' 


“Treason against the United States shall consist only 
in levying war against them, or in adhering to their ene- 
mies, giving them aid and comfort.” 


To constitute that specific crime for which the prison- 
ers now before the court have been committed, war must 
be actually levied against the United States. However 
flagitious may be the crime of conspiring to subvert by 
force the government of our country, such conspiracy is 


. not treason. ‘To conspire to levy war, and actually to 


levy war, are distinct offences. The first must be brought 
inte operation by the assemblage of men for a purpose 
treasonable in itself, or the fact of levying war cannot 
have been committed. So far has this principle been car- 
ried, that, in acase reported by Ventris, and mentioned 
in some modern treatises on criminal law, it has been 
determined that the actual enlistment of men to serve 
against the government does not amount to levying war. 
It is true that in that case the soldiers enlisted were to 
serve without the realm, but they were enlisted within 
it, and if the enlistment for a treasonable purpose could 
amount to levying war, then war had been actually 
levied. 


It is not the intention of the court to sey that no indi- 
vidual can be guilty of this crime who has not appear- 
ed in arms against his country. On the contrary, if war 
be actually levied, thatis, if a body of men be actually 
assembled for the purpose of effecting by force a treason- 
able purpose, all those who — any part, however 
minute, or however remote from the scene of action, and 
whe are actually leagued in the general conspiracy, are 
to be considered as traitors. But there must be an ac- 
tual assembling of men for the treasonable purpose, to 
constitute a levying of war. 


Crimes so atrocious as those which have for their ob- 
ject the subversion by violence of those laws and those 
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institutions which have been ordained in order to secure 
the peace and happiness of society, are not to escape 
punishment because they have not ripened into treason. 
The wisdom of the legislature is competent to provide 
for the case ; and the framers of our constitution, who 
not only defined and limited the crime, but with jealous 
circumspection attempted to protect their limitation by 
providing that no person should be convicted of it, un- 
less on the testimony of two witnesses to the same overt 
act, or on confession in open court, must have conceived 
it more safe that punishment iif such cases should be or- 
dained by general laws, formed upon deliberation, un- 
der the influence. of no resentments, and without know- 
ing on whom they were tooperate, than that it should be 
inflicted under the influence of those passions which the 
occasion seldom fails to excite, and which a flexible defi- 
nition of the crime, or a construction which would render 
it flexible, might bring into operation. It is therefore 
more safe as well as more consonant to the principles of 
our constitution, that the crime of treason should not be 
extended by construction to doubtful cases ; and that 
crimes not clearly within the constitutional definition, 
should receive such punishment as the legislature in its 
wisdom may provide. 


To complete the crime of levying war against. the 
United States, there must be an actual assemblage of 
men for the purpose of executing a treasonable. design. 
In the case now before the court, a design to overturn 
the government of the United States in New-Orleans 
by force, would have been unquestionably a design which, 
if carried into execution, would have been treason, and 
the assemblage of a body of men for the purpose of car- 
rying it into execution would amount to levying of war 
against the United States ; but no conspiracy for this 
object, no enlisting of men to effect it, would be an actual 
levying of war. 


In conformity with the principles now laid down, have 


been the decisions heretofore made by the judges of the 
United States. 


Voli IV. R 
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The opinions given by Judge Paterson and Judge 
Iredell, in cases before them, imply an actual-assembling 
of men, though they rather designed to remark on the 
purpose to which thé force was to be applied than onthe 
nature of the force itself. ‘Fheir opinions, however, con- 
template the actual employment of force. 


Judge Chase, in the trial of Fries, was more ex- 
plicit. 


He stated the opinion ‘of the court to be, “ that if a 
body of people conspire and meditate an“ insurrection 
to resist or oppose the execution of any statute of the 
United States by force, they are only guilty of a high 
misdemeanor ; but if they proceed to carry such inten- 
tion into execution by force, that they are guilty of the 
treason of levying war; and the guantum of the force 
employed, neither lessens nor increases the crime: whe- 
ther by one hundred, or one thousand persons, is wholly 
immaterial.” ‘* The court are of opimion,” ‘continued 
Judge Chase, on that occasion, “ that a combination or 
conspiracy to levy war against the United States is not 
treason, unless combined with an attempt to carry such 
combination or conspiracy into execution ; some actual 
force or violence must be used in pursuance of such de- 
sign to levy war ; but it is altogether immaterial whether 
the force used is sufficient to effectuate the object ; any 
force connected with the intention will constitute th 
crime of levying war.” 


The application of these general principles to the par- 
ticular case before the court will depend on the testimo- 
ny which ‘has been exhibited against the accused. 


The first deposition to be considered is that of General 
Eaton. This gentleman connects im one’ statement the 
purport of numerous conversations held with Colonel 
Burr throughout the last winter. In the course of these 
conversations were communicated various criminal pro- 
jects which seem to have been revolving in the mind of 
the projector. An expedition against Mexico seems to 
have been the first and most matured part of his plan, if 
indeed it did not constitute a distinct and separate plan, 
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upon the success of which other schemes still more cul- 
pable, but not yet well digested, might depend. . Maps 
and other information preparatory to its execution, and 
which would rather indicate that it was the immediate 
object, had been procured, and for a considerable time, in 
repeated conversations, the whole efforts of Colonel Burr 
were directed to prove to the witness, who was to have 
held a high command under him, the practicability of the 
enterprize, and in explaining to him the me&ns by which 
it was to be effected. 


This deposition exhibits the various schemes of Col. 
Burr, and its materiality depends on connecting the pri- 
soners at the bar in such of those schemes as were trea- 
sonable. For this purpose the affidavit of General Wil- 
kinson, comprehending in its body the substance of a 
letter from Colonel Burr, has been offered, and was re- 
ceived by the circuit court. To the admission of this 
testimony great and serious objections have been made. 
It has been urged that it is a voluntary or rather an extra- 
judicial affidavit, made before a person not appearing to 
be a magistrate, and contains the substance only of a 
letter, of which the original is retained by the person 
who made the affidavit. 


The objection that the affidavit is extrajudicial re- 
solves itself into the question whether one magistrate 
may commit on an affidavit taken before another magis- 
trate. For if he may, an affidavit made as the founda- 
tion of a commitment ceases to be extrajudicial, and 
the person who makes it would be as liable to a prose- 
cution for perjury as if the warrant of commitment had 
been issued by the magistrate before whom the affidavit 
was made. 


To decide that an affidavit made before one magis- 
trate would not justify a commitment by another, might 
in many cases be productive of great inconvenience, and 
does not appear susceptible of abuse if the verity of the 
certificate be established. Such an affidavit seems ad- 
missible on the principle that before the accused is put 
upon his trial all the proceedings are ex parte. The 
court therefore overrule this objection, 
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That which questions the character of the person who 
has on this occasion administered the oath is next to be 
considered. 


The certificate from the office of the department of 
state has been deemed insufficient by the counsel for the 
prisoners, because the law does not require the appoint- 
ment of magistrates for the territory of New-Orleans to 
be certified to that office, because the certificate is in 
itself informal, and because it does not appear that the 
magistrate had taken the oath required by the act of 
congress. . . 

The ‘first of these objections is not supported by the 
law of the case, and the second may be so readily cor- 
rected, that the court has proceeded to consider the sub- 
ject as if it were corrected, retaining however any final 
decision, if against the prisoners, until the correction 
shall be made. With regard to the third, the magistrate 
must be presumed ‘to have taken the requisite oaths, 
since he is found acting as a magisirate. 


On the admissibility of that part of the affidavit which 
purports to be’as near the substance of the letter from 
Colonel Burr to General Wilkinson as the latter could 
interpret it, a division of opinion has taken pire in the 
court. Two judges are’of pony that as such testimony 
delivered in the presence of the prisoner on his trial 
would be totally inadmissible, neither can it be consider- 
ed as a foundation for a commitment. pe ruay iy in ma- 
king a commitment the magistrate does not decide on 
the guilt of the prisoner, yet he does decide on the pro- 
bable cause, and a long and painful imprisonment may 
be the consequence of his decision. This probable 
cause, therefore, ought to be proved by testimony in 
itself legal, and which, though from the nature of the 
case it must be ex parte, ought in many other respects to 
be such asa court and jury might hear. 


Two judges are of opinion that in this incipient stage 
of the prosecution an affidavit stating the general purport 
of a letter may be read, particularly where the person 
in possession of it is at too great a distance to admit of 
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its being obtained, and that acommitment may be found- 
ed on it. 


Under this embarrassment it was deemed necessary 
to look into the affidavit for the purpose of discovering 
whether, if admitted, it contains matter which would 


justify the commitment of the prisoners at the bar onthe 


charge of treason. 


That the letter from Colonel Burr to General Wilkin- 
son relates to a military enterprize meditated by the for- 
mer, has not been questioned. If this enterprize was 
against Mexico, it would amount to a high misde- 
meanor ; if against any of the territories of the United 
States, or if in its progress the subversion of the govern- 
ment of the United States in any of their territories was 
a mean clearly and necessarily to be employed, if such 
mean formed a substantive part of the plan, the assem- 
blage of a body of men to effect it would be levying war 
against the United States. 


The letter is in language which furnishes no distinct 


view of the design of the writer. The co-operation, - 


however, which is stated to have been secured, points 
strongly to some expedition against the territories of 
Spain. After making these general statements, the 
writer becomes rather more explicit, and says, “ Burr’s 
plan of operations is tomove down rapidly from the falls 
on the 15thof November with the first 500 or 1,000 men 
im light boats now constructing for that purpose, to be at 
Natchez between the 5th and 15th of Deeember, there 
to meet Wilkinson ; then to determine whether it will 
be expedient in the first instance to seize on or to pass by 
Baton Rouge. The people of the country to which we 
are going are prepared toreceive us. Their agentsnow 
with Burr say that if we will protect their religion, and 
will not subject them to a foreign power, in three weeks 
all will be settled.” 


There is no expression in these sentences which would 
justify 'a suspicion that any territory of the United States 
was the object of the expedition. 


' 
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Ex rante - For what purpose seize on Baton Rouge ; why en- 
Boutmax age Spain against this enterprize, if it was designed 
Swear. against the United States? 
wourTt. 
y=  “Thepeople of the. country to which we are going-are 
prepared to receive us.” This language is peculiarly 
appropriate to a foreign country. It will not be con- 
tended that the terms would be inapplicable to a territo- 
ry of the United States, but other terms would more 
aptly convey the idea, and Burr seems to consider him- 
self as giving information of which Wilkinson was not 
possessed. When it is recollected that he was the go- 
vernor of a territory adjoining thatwhich must have been 
threatened, if aterritory of the United States was threat- 
ened, and that he commanded the army, a part of which 
was stationed in that territory, the~probability that the 
information communicated related to a foreign’ country, 
it must be admitted, gains strength. 


“ Their agents now with Burr say, that if we will pro- 
tect their religion, and will not subject them to a foreign 
power, in three weeks all will be settled.” 

This is apparently the language of a people who, from 
the contemplated change in their political situation, 
feared for their religion, and feared that they would be 
made the subjects of a foreign power. That the Mexi- 
cans should entertain these apprehensions was natural, 
and would readily be believed. They were, if the repre- 
sentation made of their dispositions be correct, about to 
place themselves much in the power of men who profess- 
ed a different faith from, theirs, and who, by making 
them dependent on England or the United States, would 
subject them to a foreign power, 


- That the people of New-Orleans, as a people, if really 
engaged in the conspiracy, should feel the same appre- 
hensions, and require assurances on the same points, is 
by no means so obvious. 


There certainly is not in the letter delivered to Gen. 
Wilkinson, so far as that letter is laid before the. court, 
one syllable which has a necessary or a natural refer- 
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ence to an enterprize against any territory of the United 
States. 


That the bearer of this letter must be considered as 
acquainted with its contents is not to be controvert- 


ed. The letter and his own declarations evince the 
fact. 


After stating himself to have passed through New- 
York, and the western states and territories, without in- 
sinuating that he had performed on his route any act what- 
ever which was connected with the enterprize, he states 
their object to be, “to carry an expedition into the Mex- 
ican provinces.” ; 


This statement may be considered as explanatory of 
the letter of Col. Burr, if the expressions of that letter 
could be thought ambiguous. 


But there are other declarations made by Mr. Swart- 
wout, which constitute the difficulty of thiscase. On an 
inquiry from General Wilkinson, he said, “ this territo- 
ry would be revolutionized where the people were ready 
to join them, and that there would be some seizing, he 
supposed, at New-Orleans.” 


If these words import that the government established 
by the United Sates in any of ‘its territories, was to be 
revolutionized by force, although merely as a step to, or 
a mean of executing some greater projects, the design 
was unquestionably treasonable, and any assemblage of 
men for that purpose would amount to a levying of war. 
But on the import of the words a difference of opinion 
exists. Some of the-judges suppose they refer to: the- 
territory against which the expedition was intended ; 
others to that in which the conversation was held. Some 
consider the words, if even applicable to a territory of 
thé United States, as alluding to a revolution to be éf- 
fected by the people, rather than by the party conducted 
by Col. Burr. 


But whether this treasonable intention be really impu- 
table to the plan or not, it is admitted that it must have 
been carried into execution by an open assemblage of 
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Ex Parte men for that purpose, previous to the arrest of the pri- 


BoLimMan 
AND 
Swarr- 
wouT. 


soner, in order to consummate the crime as to him; and 
a majority of the court is of opinion that the conversation 
of Mr. Swartwont affords no sufficient proof of such 4s- 
sembling. 


The prisoner stated that “ Col. Burr, with the sup- 
pos of a powerful association extending from New- 

ork to New-Orleans, was levying an armed body of 
7,000 men from the state of New-York and the western 
states and territories, with a view to carry an expedition 
to the Mexican territories.” 


That the association, whatever may be its purpose, is 
not treason, has been already stated. That levying an 
army may or may not be treason, and that this depends 
on the intention with which it is levied, and on the point 
to which the parties have advanced, has been also stated. 
The mere enlisting of men, without assembling them, is 
not levying war. The question then is, whether this . 
evidence proves Col. Burr to have advanced so far in 
levying an army as actually to have assembled them. 


It is argued that since it cannot be necessary that the 
whole 7,000 men should have assembled, their commen- 
cing their march by detachments to the place of ren- 
dezvous must be sufficient to constitute the crime. 


This position is correct, with some qualification. It 
cannot be necessary that the whole army should assem- 
ble, and that the various parts which are to compose it 
should have combined. But it is necessary that there 
should be an actual assemblage, and therefore the __evi- 
dence should make the fact unequivocal. Ts 


The travelling of individuals to the place of rendez- 
vous would piehage not be sufficient. This would be 
an equivocal act, and has no warlike appearance. The 
meeting of particular bodies of men, and their marching 
from places of partial to a place of general rendezvous, 
would be such an assemblage. 


The particular words used by Mr. Swartwout are, that 
Col. Burr “ was levving an armed body of 7,000 men.” 
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If the term /evying m this place imports that they were Ex raantz 


assembled, then such fact would amount, if the intention 
be against the United States, tolevying war. _ If it bare- 
ly imports 
service, the aaa not amount to levying war. 

It ia tsatdght oxdiciently apparent that the latter is the 
sense in the term was used. The fact alluded to, 
if taken in itther sense, is of a nature so to force 
itself upon” Gblic view, that if the army had then 
actually assembled, either together or in detachments, 
some evidence of such assembling would have been laid 
before the court. 







The words used by the prisoner in reference to seizing 
at New-Orleans, and borrowing perhaps by force from 
the bank, though indicating a design to rob, and con- 
sequently importing a high offence, do not designate 
specific crime of levying war against the United 

tates. 


It is therefore the opinion of a majority of the court, 
that in the case of Samuel Swartwout there is not suf- 
ficient evidence of his levying war against the United 
States to justify his commitment on the charge of trea- 
son. 


Against Erick Bollman there is still less testimony. 
Nothing has been said by him to support the charge that 
the enterprize in which he was engaged had any other 
object than was stated in the letter of Colonel Burr. 
Against him, therefore, there is no evidence to support 
a charge of treason. 


That both of the prisoners: were engaged in a most 
culpable enterprize against the dominions of a power at 
peace with the United States, those who admit the affi- 
davit of General Wilkinson cannot doubt. But that no 

of this crime was committed in the district of Co- 
umbia is apparent. It is therefore the unanimous 
opinion of the court that they cannot be tried in this 
district. 
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The law read on the partof the prosecution is under- 
stood to.apply only to offences committed on the high 
seas, or in any river, haven, bason or bay, not within the 
jurisdiction of any particular state. In those cases there 
is no court which has particular cogmzance of the crime, 
and therefore the place in which the criminal shall be ap- 
prehended, or, if he be apprehended where no court has 
exclusive jurisdiction, that to which he shall be first 


brought, is substituted for the place in which the offence 
was committed. 


But in this case, a tribunal for the trial of the offence, 
wherever it may have been committed, had been provi- 
ded by congress ; and at the place mhave the prisoners 
were seized by the authority of the commander in chief, 
there existed such a tribunal. It would, too, be extreme- 
ly dangerous to say, that because the prisoners were ap- 
prehended, not by a civil magistrate, but by the military 
power, there could be given by law a right to try the 
persons so seized in any place which the general might 


select, and to which he might direct them to be car- 
ried. 


The act of congress which the prisoners are supposed 
to have violated, describes as offenders those who begin 
or Set on foot, or provide, or prepare, the means for any 
military expedition or enterprize to be carried on. from 
thence against the dominions of a foreign prince or state, 
with whom the United States are at peace. 


There is a want of precision in the description of the 
offence which might produce some difficulty in deciding 
what cases would come within it. But several other 
questions arise which a court consisting of four judges. 


‘finds itself unable to decide, and therefore, as the crime 


with which the prisoners stand charged has not been 
committed, the court can. only direct them to be dischar- 
ged. ‘This is done with the less reluctance because the 
discharge does not acquit them from the offence which 
there is probable cause for supposing they have commit- 

ted, and if those whose duty it is to protect the nation, 
by prosecuting offenders against the laws, shall suppose 
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those who have been charged with treason to be proper 
objeets for punishment, they will, when possessed of less 
exceptionable testimony, and when able to'say at' what 
place the offence has been committed, institute fresh pro- 
ceedings against them. . 
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SKILLERN’S EXECUTORS ov. MAY’S 
EXECUTORS. 


—_——_— 


ERROR to the district court of the United States 
for the district of Kentucky, in chancery. 

The facts of the case, as they appear upon the re- 
cord, are as follow: 


Skillern put into the hands of Richard May several 
land-warrants to locate in Kentucky, under an ‘agree- 
ment that May should have half the land for locating 
the whole, who accordingly located the quantity’ of 
2,500 acres in the name of Skilléern, but not to his sa- 
tisfaction, and the matter was not settled between them 
at the time of R. May’s death, when his interest in the 
lands so located descended to his son, John May, the 
defendants’ testator. Skillern afterwards came to an 
agreement with John May, on the 6th of March, 1785, 
by which Skillern was to assign to J. May one military 
warrant for 200 acres of land, and all the treasury war- 
rants located in the name of Skillern, with the entries 
and locations made ‘thereon, which assignment was on 
the same day executed, but never lodged in the land- 
office, orthe office of the surveyor of the county where 
the lands were situated. In consideration of this as- 
signment, and in full of all demands by Skillern against 
the representatives of R. May’s estate, John May gave 
to Skillern a bond, dated March 6th, 1785, to convey 
to Skillern 1,000 acres of the land to which R. May was 
entitled at his death, and which remained unsurveyed, 
to be chosen by Skillern before the 15th of June, 1786. 
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It was also. agreed by another writing of the same-date, 
that of Skillern would give up-the bond for 1,000 acres, 
John May» should convey to him 1,100.acres. of other 

land described in eo wien, and Skillern was to make 
his election of the one or the other»before the 1st of 
October, 1786. This last agreement was afterwards 
cancelled, and a bond in lieu thereof given by J. May 
to Skillern, dated October.the 9th, 1787, to convey to 
the latter, on or before the 1st ‘of December, 1788, 
“ eleven hundred acres of first rate elk-horn land, well 
watered, and lying within ten miles of Lexington.” 


Skillern, notwithstanding the assignment of his mili- 
tary and treasury warrants.to J. May, afterwards ob- 
tained patents thereon for 1,050 acres, of the value. of 
4416 dollars 66 cents. 


There was no evidence that Skillern ever offered to 
convey those lands.to May, or his representatives. 


The bond of 6th of March, 1785, and that of the 
9th of October, 1787, were both fraudulently piaced 2 
Skillern in the. hands of his, agent, for the purpose of 
enforcing payment.of both.. The agent, supposing both 
bonds to be due, entered into, an agreement with J. 
May’s executors, the. present defendants, for the dis- 
charge of the bond of 6th.of March, 1785, and. the 
same was given up by Skillern’s agent to the defendants, 
with a receipt thereon. But the agent finding after- 
wards that the bond of 6th of March, 1785, was vacated 
by that of the 9th of October, 1787, refused to: carry 
that agreement into effect, but brought an action of; co 
venant upon the condition of the last mentioned bend, 
and recovered damages to the amount of 8,433 dollars 
and 33 cents. 


Joha May devised his lands to his executors for the 


payment of his debts, and this bill was brought by 
Skillern, in his life-time, to subject the same tothe 
payment of the judgment recovered at law. Pending 
this suit in chancery, Skillern died, leaving infant 
heirs, and the suit was revived in the name of his exe- 
cutors. Sixty acres, part of the 1,050 acres, had been 
sold for the payment of the state tax due from 9kil- 














‘PEBRUARY, 1807. 138 


lern, andthe» two. tracts. of 300, and 250») acres, had 
been soldifor the direct tax due to the United States, 
Lesicensenteaalayens pinmenet the 60.acres. 


After: the Gling: ‘of this bill, and. after the’ death. of 
Skillern, John May’s executors filed a cross bill against 
Skillern’s executors, and it was agreed that both suits 
should be tried at the same time. 


The court below decreed a perpetual injunction as to 
4,416 dollars 66 cents, part of the judgment at law, 
the same being the value of: the 1,050 acres patented in 
the name of Skillern, and decreed payment of the re- 
sidue out of the real estate of John May, unless. it 
should be otherwise paid, by a day named im the de- 


cree. . 
Both parties sued out their writ of error. 
H. Clay, for Skillern’s executors. 
G. Lee; for May’s.executors. 
It. was.contended, in behalf of Jay's: executors, 


1st. That inasmuch as both bonds, viz.that-for 1,000 
acres, and that for 1,100 acres, were given for one and 
the. same consideration, a discharge of either was, in 
equity, a discharge of both; and: that having»dis+ 
charged the first bond by a new engagement, the execu- 
tors‘of Skillern could not, in equity, claim satisfaction 
of either. 


2dly.. That Skillern having taken to his own use part 
of the land which he had agreed to assign. to-May as 
a consideration:of the bends, could not enforce them in 


equity. 


3dly. That as Skillern had suffered a part of the lands 
to. be lost, by not: paymg the taxes, he had thereby 
made himself chargeable for the lands, and had in fact 
received a fall equivalent for the consideration of the 
bends; and:therefore there ought to have been a decree 
for aperpetual injunction as to the whole amount:of:the 
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SxttLery’s judgment at law ; especially as the fact of fraud on the 
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at of Skillern is expressly found by the jury. The 
alf of 2,500 acres was all he was enti to, if his 
conduct had been fair. But as it has been found other- 
wise by & jury, a court of chancery ought not to have 
given its aid to enforce any part of the judgment at 


law. 


For Skillern’s executors it was said, that it was not 
in the power of Skillern alone to put an end to the con- 


tract. That by surveying and patenting the lands, he _ 


had saved them from. forfeiture for not surveying with- 
in the time limited bylaw. That although the lands 
had been sold for taxes, yet the redemption enured to 
the benefit of the right owner. 


The jury found the value of the 1,050 acres of /and, 
but not the value of the title. The /and may be worth 
fifteen dollars an acre, but the ¢it/e may be worth no- 
thing. 


The patents had issued by mistake in the name of 
Skillern, and that. mistake was owing to May’s. not 
having filed the assignment in the proper offices ,Skil- 
lern’s executors are ready and willing to transfer those 
titles to the defendants. 


Tus Court. gavé no other opinion in this case than 
is expressed in the following decree. 


oases 
“ It is the opinion.of the, court that G. Skillern, by 
acquiring to himself the legal estate to 1,050 acres of 
land, the equitable right.to which he had transferred 
to John May on the 6th of March, 1785, (and having 
never conveyed or offered to convey the-said lands -to 
May or to his legal representatives,) and it appearing 
that at the time of the decrees rendered in these causes, 
certain parts of the said entries to which Skillern, had 
thus acquired the legal title, and which constituted a 
art of the consideration of the bond on which the 
judgment at law was entered, had been lost in conse- 
quence of the neglect of Skillern to pay the taxes due 
thereon, the complainants below in the original suit 
were not entitled to the aid of a court of equity to en- 
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force the execution of the obligation of the 9th of Oc- 


tober, 1787, or to obtain satisfaction of the judgment 
at law founded thereon. . 


“ It is therefore decreed and ordered, that the decree 
of the district court rendered in the original cause be 
reversed and annulled with costs; and this court doth 
remand the same to the said district court for further 
proceedings to be had therein, in order that an equal 
and just partition of the 2,500 acres of land mentioned 
in the said assignment of the 6th of March, 1785, be 
made between the legal representatives of the said 
George Skillern and the said John May. 


“And as to so much of the decree inthe cross-suit 
as enjoins 4,416 dollars 66 cents, part of the judgment 
at law, this court doth affirm the same, and as to the 
residue of the said decree, it is decreed and ordered, 
that the same be reversed and annulled, with costs ; 
and this court, proceeding to give such decree in the 
said cross-suit as the said district court ought to have 
given, itis further decreed and ordered, that the judg- 
ment at common law mentioned in the said bill be per- 
petually enjoined.” 


——t BD 


FRENCH’S EXECUTRIX v. THE BANK 
OF COLUMBIA. 


a 


ERROR to the circuit court of the district of Colum- 
bia, sitting at Washington. 


This was an action of assumpsit upon the promissory 
note of W. M. Duncanson, payable to George French 
or order, and by him indorsed to the plaintiffs for 
1,400 dollars at 60 days, dated October 10th, 1798, and 
due December 9th—12th. 


On the trial at law in the court below, the plaintiff in 
error took a bill of exceptions which stated the following 
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facts: that the banking house of the plaintiffs was situa- 


ted in Georgetown, im the district of Columbia, at the 


time the note became payable ; in which town the de- 
fendant’s testator also resided. ‘That Duncanson, the 
maker of the note, lived in the city of Washington, four 
miles distant from the Bank of Columbia. ‘Ihat the last 
day of grace upon the note expired with the 12th of De- 
cember, 1798. That the defendant’s testator was very 
ill and confined to his bed, from the 9th to the 14th of 
December, 1798,.0n which last mentioned day he died ; 
that the defendant proved his will and took out letters 
testamentary on the 28th of the same month. That on 
the 15th of December a notary public called at the house 
of Duncanson, the maker of the note, to demand pay- 
ment, but was informed that he had gone into Gearge- 
town, whereupon the note was protested; that one 
Weems, an agent of the defendant, had notice of the 
dishonour of the note in Fanwary, 1799, and conversed 
with and endeavoured to make arrangements with the 
plaintiffs for the same, | ; 


That the note was indorsed by the defendant’s testator, 
without any valuable consideration passing from him to 
any person for the same, merely to accommodate Ditincan- 
son, the maker of the note, and to give Aim a credit with 
the plaintiffs for the amount thereof, and that the plain- 
tiffs received the same with a knowledge of its being so 
drawn and indorsed ; that the defendant’s testator in his 
life-time, and the defendant since his death, have'suffer- 
ed no loss or injury from the circumstance of the’ note 
not having been demanded of the maker before the 15th 
of December, 1798, or of the want of notice to the de- 
fendant’s testator, or to the defendant, other than as 
aforesaid ; and that the court at the plaintiffs’ request, 
thereupon instructed the jury that such laches ‘and ne- 
glect of the plaintiffs as to a demand on the maker, and 
in not giving other notice than as above stated to the in- 
dorser, does not debar and take away the plaintiffs’ right, 
to recover upon that note in this action against the de- 
Sendant. 


The defendant below took another bill of exceptions _ 


to the refusal of the court, to instruct the jury that the 
neglect of the plaintiffs, to demand payment and to give 
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notice, as before stated, discharged the defendant's tes- 


tator from all liability upon the note, if the jury should . 


be satisfied by the evidence that Duncanson received the 
money from the plaintiffs, with the assent of the de- 
fendant’s testator, after his indorsement, and that at the 
time of the drawing and indorsing of the note, it was 
the understanding of all parties that the money should 
be so paid; and that such payment and assent were a 
sufficient consideration passing from French to Duncan- 
son. 


The judgment below being for the plaintiffs, the de- 
fendant brought her writ of error. 
. * 


Harper, for plaintiff in error. 


The plaintiffs below ¢laimed a right to recover upon 
this note, notwithstanding their /aches, upon three 
grounds. 


ist. Because it was an accommodation note, and no 
consideration passed from French to Buncanson. 


2d. That French had suffered no injury by the neglect 
of the plaintiffs ; and 


3d. The assent of the defendant’s agent, after the 
note became payable. 


1st. It is not a note for the accommodation of the de- 
Jendant’s testator, but for that of W. M. Duncanson, the 
maker. 


No man ought to be held liable upon a contract fur- 
ther than he has consented to bind himself. If his con- 
tract was conditional, he cannot be absolutely bound un- 
til the condition has been performed. 


What then was the contract which the defendant’s 
testator entered into by indorsing the note? 


By the law of Maryland which must decide this case, 
and which on this subject is precisely the same as the 
law of England, an exact analogy exists between an in- 


dorsed promissory note and an accepted inland bill of ex- 
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change. When an indorsed promissory note, payable to 
order, is indorsed by the payee, it is in truth an inland 
bill of'exchange drawn by ‘he payee, in favour of the 
indorsee, upon the maker, (his debtor by the note,) and 
by him accepted. Hence the law with respect to both 
kinds of paper isthe same. The contract of the frst 
indorser of a promissory note is the same as that of the 
drawer of abill of exchange. It is an express, not an 
implied contract. An implied contract is that which the 
law (to prevent a failure of justice) presumes the par- 
ties to have made, where they have failed to make an 
express contract for themselves ; and courts will vary 
the terms of such implied contract according to the prin- 
ciples of natural justice. But by writing his name on 
the back of the note, the indorser entered into an ex- 
press contract, the terms of which are as well known, 
by a reference to the law merchant, as if they were writ- 
ten at large on the note. He does not thereby bind him- 
self to pay at all events. He only ‘says to the holder, 
** if you use due diligence in demanding the m6ney of 
the maker and he refuses to pay it, and if you give me 
reasonable notice thereof, I will pay-you.” It beimg then 
a part of the express contract between the parties, that 
the holder should in reasonable time demand the money 
of the maker, and give due notice of non-payment to the 
indorser, before the latter can be charged, upon what 
principle can a court of justice dispense with the per- 
formance of those precedent conditions? There is no 
case upona promissory note, in which they have been 
dispensed with, except in that of De Berdt v. Atkinson, 
2 H. B, 336. and there it was done because the maker 
of the note was é£nown by ail the parties to be insolvent 
at the time of making and indorsing the note, and there- 
fore the. contract of the indorser in that case was not 
supposed to be conditional, but absolute. But the au- 
thority of that case, although attended by such special 
circumstances, is shaken, if not overruled by the case 
of Nicholson v. Gouthit, in the same book, p. 609. where 
notjce to the indorser of a promissory note was held ne- 
cessary, although the insolvency of the maker was known 
to the indorser before the note became payable, and al- 
though he indorsed it for the accommedation of the maker, 
and merely to.obtain him a credit. The latter is in its 
circumstances, more like the case now before the court, 
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than that of De Berdt v: Atkinson. The judges in giving 
their opinion in De Berdt v. Atkinson, relied not on the 
actual insolvency, but onthe énow/ledge of the insolven- 
cy by all the parties, ‘at the time of making and ‘iindor- 
sing the note ; whereby it appeared that the defendant, 
in that case, had not annexed the usual conditions to his 
contract as indorser; but had waived them ; and that the 
waiver was known to the plaintiffs. 

oF 9: 

It is true that in the case of Nicholson v. Gouthit, it 
appeared that Burton, the other indorser, had put into 
the defendant’s hands, funds to meet the payment of the 
note, but the note not having been demanded when due, 
the defendant had paid away those funds. But if the 
defendant was not entitled to notice, he paid away those 
funds in his own wrong, and therefore if any damage 
arose to him in consequence, it could not make his case 
the better. It may also be observed that the court in 
giving an opinion did not notice this circumstance as a 
ground of that opinion ; the chief justice seems to ex- 
clude a presumption of that kind, because he ny that 
the justice of the case is with the plaintiff, which could 
not be true if the defendant had suffered damages, im- 
putable to the /aches of the plaintiff, The only ground 
upon which the court rested their opinion was, that the 

form of guaranty which the parties had adopted, _re- 
quired due notice to the indorser, ‘and therefore, -al- 
though the justice of the case was with the plaintiff, 
_ they could not dispense with such nofice. 


Upon this ground the opinion is certainly inconsist- 
ent with the case of De Berdt v. Atkinson; for im the 
latter the same form of guaranty had been adopted, yet 
that circumstance was not deemed sufficient to render 
notice necessary, ina case where the undertaking of the 
indorser was to pay at all events—an undertaking which, 
in that case; was presumed from the fact that the in- 
solvency of the maker of the note was known to all the 
parties at the time of making and indorsing the note. 

ut in the case of Nicholson v. Gouthit, the maker was 
not insolvent, but only embarrassed at the time of the 
making and indorsing of the note, and did not become 
insolvent until afterwards, and before the note became 
payable, so that there was no circumstance upon which 
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to build the presumption that the defendant intended to 
make himself liable at all events. 


The true principle which will ‘reconcile all the cases 
upon this poit, is, “ that notice need not be given to 
him who is liable in the last resort.” 


In the present case, the insolvency of the maker.of 
the note is not averred, nor any other circumstance to 
show that French was liable in the last resort. ag 


If the note had been made by Duncanson to accom, 
modate French, and French had received the money 


- from the bank, then indeed it might have been con- 


tended, that as French was the person liable in the last 
resort, he was not entitled to notice. But the case 
stated is, that French indorsed the note to accommodate 
Duncanson, who received the money of the bank. The 
obligation of French, therefore, was simply that.of an 
indorser of a promissory note ; or of the drawer of an 
inland bill of exchange. 


Considered in this point, of view, the plaintiffs rely 
upon those cases which say that the drawer of a bill of 
exchange without funds, is not entitled to notice. 


It is admitted that an analogy exists between an. in- 
dorsed promissory note and an inland bill of exchange. 


But the analogy is not complete until the bill, of .ex- 


change is accepted. 


There is no case in which notice has been deemed 
unnecessary, wien the bill has been oy a except 
that of Walwyn v. St Quintin, 1 Bos, & Pub. 652. 
which will be noticed presently. . Jn all the prior cases, 
in which the want of funds has been holden as excusing 
the want of notice, acceptance had been refused; so that, 
the question has never arisen on an accepted bill, but in 
the single case of Walwyn v. St. Quintin. 


It is admitted that it has been decided, that.if the 
drawer has neither funds in the hands of the drawee 
before the bill becomes payable, nor a right. to draw, he 
is not entitled to notice; and the reason given is be- 
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cause he cannot expect the bill to be accepted and 

and therefore practises a fraud upon the holder ; dnd 
because he cannot suffer injury by the want of notice. 
These reasons extend only to the case of a drawer who 
has no right to draw, and the bill is not accepted ; ‘for 
the acceptance is conclusive evidence that the drawer 
had funds, (or credit, which is the same thing in sub- 
stance,) against every person but the acceptor, in a suit 
between him and the drawer. If the drawee has pro- 
mised to accept the bill, the drawer has a right to ex- 
pect that his bill will be accepted, and he has practised 
no fraud upon the holder of the bill. Notice of non- 
acceptance and a fortiori of non-payment of such a bill 
may be very material to the drawer, as he would be 
thereby liable for interest, damages and costs, which 
he would, have a right to recover over against the 
drawee who had thus violated his faith, in not honour- 
ing his bill according to promise ; and by the want of 
such notice the drawer may lose his remedy against the 
drawee by his insolvency. 


This may be the case where the drawer draws the 
bill for his own accommodation without funds, and the 
drawee agrees to accept it to give the drawer a credit. 


But in the present case the bill is drawn, not for the 
accommodation of the drawer, but of the drawee, and 
the drawee has not only agreed to accept, but has ac- 
tually accepted it ; if the reasons for dispensing 
with notice did not apply to that case, much less can 
they to. this. 


If a bill of exchange be drawn to accommodate’ the 
drawee, the drawer has a right to expect that it will be 
accepted ; and if accepted, has not only a right to ex- 
pect, but to insist that it shall be paid, precisely in the 
same manner as if it had been drawn upon funds in the 
regular course of mercantile transactions. 


He stands precisely in the same situation as if it had 
been so drawn. 


In a regular transaction, if the drawee, having funds, 
after agreeing to accept, refuse acceptance, the holder 
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may immediately call upon the drawer, who, after 
taking up the bill, may recover against the drawee the 
principal, interest, damages and costs. ; 


So if the bill be drawn for the accommodation of ‘the 
drawee, and be not accepted, the holder can imme- 
diately call upon the drawer, who upon taking it up, may 
recover of the drawee the amount of the bill, with in- 
terest, damages and costs. 


Immediate notice of non-acceptance is, therefore, 
equally necessary in both cases ; a failure of the drawee 
in either case being equally prejudicial to the drawer. 


In a regular transaction, if, after acceptance, the ac- 
ceptor, es funds, refuse to pay ; the drawer, after 
taking up the bill, may recover against the acceptor the 
principal, interest, damages and costs. 


So if a bill be drawn to accommodate the drawee, if, 
after acceptance, (which is the present case,) the ac- 
ceptor refuse to pay ; the drawer, after taking up the 
bill, may recover against the acceptor in like manner. 


If the acceptors in both cases should become insol- 
vent, both drawers would sustain precisely the same 
injury ; the one by being unable to withdraw his funds, 
and obtain security for the interest, damages and costs, 
and the other by being unable to get a reimbursement 
of the principal, interest, damages and costs, which he 
had been compelled to pay for the accommodation. of the 
drawee. 


The two cases are precisely parallel; and if notice is 
necessary in one case, it is equally necessary in the 
other. 


If the note of Christian to 2 Bl. Com. 470. be cited, 
the answer is, that the author of that note refers to no 
case but De Berdt v. Atkinson. 


The only case reported, which has decided that the 
drawer of an accepted bill is not entitled to notice, is 


that of Walwyn v. St. Quintin, 1 Bos. & Pul. 652. The 
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bill there was drawn for the accommodation of the 
payee, and the action was by the indorsee against the 


. drawer. The acceptor had funds of the payee, but not 


of the drawer. ' 


It is difficult to understand the chief justice in de- 
livering the opinion of the court in that case. He says, 
“as far as concerns the drawer, it is, what it has been 
called, a mere accommodation.” This is true, but it 
was not for his own accommodation, which is the only 
kind of accommodation that will justify the want of 
notice. 


He then proceeds, “ and all consideration of effects 
of the drawer in the hands of the acceptor may be laid 
aside.” This again is strictly and literally true ; but 
the drawer had a fair pretence for drawing, and the 
acceptance was on the ground of a fair mercantile agree- 
ment ; for it is stated that the drawee had actually ac- 
cepted the bill on the faith of funds put into his hands 


’ by the payee to meet the payment. And in the next 


ge his Lordship says, “ But it may be proper to 
caution bill-holders not to rely on it as a general rule, 
that if the drawer has no effects in the acceptor’s hands, 
notice is not necessary. Thecases of acceptances upon 
the faith of consignments from the drawer not come to 
hand, and the case of acceptances on the ground of fair 
mercantile agreements, may be stated as exceptions; 
and there may be possibly many others.” In the next 
sentence, also, he seems to admit, that where the 
drawer has no effects in the hands of the drawee, yet if 
he has “ a fair pretence for drawing,” although it is 
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for the purpose of raising money by discount for him- - 


self, yet he is entitled to.notice. Here then is a differ- 


ence between the,opinion and the judgment of the court, 
which it is difficult to reconcile. : 


He proceeds, “ it seems clear that notice can be of 
no use to him, (the drawer,) his situation being this, 
that if the acceptor does not pay, he must; and may 
then, and not till then, resort to the acceptor to be re- 
imbursed ; notice, therefore, can amount to nothing, 
since his situation cannot be changed.” So in the case 
ef a real negotiation, the situation of the drawer is, 
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that if the acceptor does not pay, he must ; provided 
he has due notice. If the chief justice meant’ to 
that St. Quintin was absolutely bound to pay if the ac- 
ceptor did not, it was begging the question, But his 
argument seems to rest on the ground that the drawer 
could not resort to the acceptor until he (the drawer) 
had paid the bill. But notice was necessary to him, that 
he might know where to apply to take up the bill, be- 
fore the acceptor should become insolvent... Notice 
might also be of use to him, even before payment, as 
he might take measures to get ‘security from ‘the ac- 
ceptor, to indemnify him against the bill when it should 
come back to him. His situation would certainly be 
very much changed by the want of notice, if the ac- 
ceptor should become insolvent after the bill became 
payable ; for if due notice had been given, he might 
have taken up the bill, and compelled the acceptor to 
repay him the money. 


His Lordship, with great force of reasoning, says, 
* Perhaps, indeed, ‘notice ought never te be dispensed 
with, since it is a purt of the same custom of merchants 
which creates the duty; especially as the grounds for 
dispensing with it are such as cannot influence the con- 
duct of the holder of a:bill, at the time when he is to 
determine whether he will, or will not, .give notice ; 
for ninety-nine times in a hundred he cannot know 
whether the drawer haye or have noi effects in the hands 
of the acceptor, or for whose accommodation the -bill 
was drawa. It has, however, been resolved in MANY 
cases, where the drawer has had no effects in the hands 
of the accepTor, that notice might be dispensed with.” 


- Iw this last position his Lordship was certainly mis- 


taken, for there had not then been a singledecision that 
notice was not necessary to the drawer, if the dill had 
been accepted. %° “ 


He also savs, “ Where the drawer has no effects, 
and has no fair pretence for drawing, or where he draws 
without having effects intended to be applied im pay- 


ment, and only for the purpose of raising money by' 


discount for Aimself, and a fortiori for the acceptor, 
which is this case, it is fairly deducible from the cases 
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But if the drawer, for the accomsuodedun of the 
acceptor, is as much entitled to notice, as the drawer 
upon actual funds, there is no more reasom+why the 
drawer should be bound to show actual damage im).one 
case than in the other. .It cannot be because he has 
paid no consideration for the bill, because, in the case 
of a bill drawn on ‘actual funds, ace 
tet consideration when he deposits. e 

also receives a consideration from the payee ee 


delivered the bill, he is nothing out of pocket ;..he thas 
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amount f¥om the bank. In either case nothing rested 
with French ; ‘and he stood precisely in the same situa- 
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3. Ades eet ee 
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pan pono: ee nothing; at 
most, but an attempt to compromise with the bank, 
without a knowledge of the fact of want of notice, or 
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tradictory to that of De Berdt v. Atkinson. 
case turned upon the fact that the defendant had suffered 


a loss by the want of notice; he having given nheaae 


curity which he held. 


The case. of Watwyn v. St. Quintin only decides the 
old paints that notice is not necessary if the drawer has 
no funds 
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but from this general rule of law exceptions existy and 
the counsel for the defendants in error contend that the 


gh Hine serra a ‘aden haw 
It is Iaid down'as an exception cordnigtoenals 

in its application to bills of exchange, that if the drawer 
has no effects in the hands of the drawee, notice of the 
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ncaa Whonartidinatee cae dex 


seourityagainst — 
ewhich may result from the laches of 


rite re holder of of the bills:«To this security, then, it would 

seem, the drawer ought to remain entitled, unless his 

= be such nem: 8 sean linssapeshins tinge of ‘the 
. : o : ger of? 4hOM IH 


A drawer who has no “effects .im-the hands of the 
drawee, is said to be without the reason ofthe rule, 
sebeatieceamensasunasiait ee »\nemmsd ei? tat 

er k foc veri > AP BA4 tut intti om 

‘This has. been laid down in the books asa positive 
qualification of the rule, but has seldom been:soclaid 
down, except in cases where, in point \of;factithe 
drawer had ‘no right to expect that his bill would be 
honoured, and could sustain no injury by the neglect of 
the holder to-give notice of its being dishonoured, «. In 
, reason it would seem, that in such cases only can the 
“exception be admitted, and that the necessity of notice 
eught to be dispensed with only,in those cases where 
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notice must.-be> unnecessary, or tnnetetiad to he 
drawe¥r. “8 &> | ut 

23 g2 1h 4b-30 of wT : > Bi aj ata 4% 
. The reasoning of the judges, in most of the Cases 


which have been cited, would seem to warrant this re- 
striction of the exception. ee as! 


‘The -case of Bikerdike v. Bollman was: sa billddrawn by 
a debtor on his creditor, without a single 
circumstance!which ‘could:raise an expectation that the 
bill-would be accepted or paid. Notice in this case was 
declared to be unnecessary. Justice Ashhurst gives as 
a reason for this opinion, that the drawing was in itself 
a fraud. This reason must be considered as additional 
to the general ground on which the case was placed in 
the argument, which was, that the want of notice'tould 
not possibly affect the drawer. The particular reason 
given: by Justice Ashhurst for his opinion, is cléarly 


Sed in draw to any case in which the drawer was justi- 
indrabtnge . 


- 


Into the opinion of Justice Buller, some 


sauingie introduced, from which it is fairly deducible 


that:he considered the drawer as having no right to ex- 


_ pect that the bill would be paid, and ‘as being liable to 


no injury from the want of notice, and that were 


the true AC NPE ed 


oHe map? If it be proved on the enieoben plaineisy 
that from the time the bill was drawn, till the time it 


became due, the drawee never had any effects of the 


drawer in his hands, I think notice to the drawer is not 
‘ '; for he must: know whether he had effects 
in the hands of the drawee or not ; and if he had none, 
he had no right to draw upon him and to expect pay- 
ement from: him ; ‘nor can he be injured by the non-pay- 
iment of the bill, lao eal went notice that — 
‘dishonoured.”: : 

ad. bhvaw | 

i These observations .were, in fact, applicable it to poe 
case, for the drawer was the debtor of the drawee, and 


had no right to-draw the bill, nor reason to’ ee thet 
it would be accepted. 
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bility of injury to the dromets ne, yo 


This point came on again tobe considered in the case 
of Rogers v. Stephens, 2.T. R. 713. in which, as be- 
tween the drawer and drawee,, there was no pretext of 
aright to draw. ..It was said that a third person had 
stated himself to: have funds, in the hands.. of, the 
drawee ; that the bill was really drawn.on the eredit.of 
those funds, and that loss had been actually sustained 
from the want of notice. But these facts formed no 
part of the case, If they had, it is apparent, .that,, in 
the opinions of Lord Kenyon and Justice Grose, they 
would have been decisive in favour of the necessity of 
notice, unless that necessity had been dispensed with by 
the subsequent conduct of the drawer, Lord Kenyon 
states the reason why notice need not be given. to, the 
person who draws without funds in.the hands of,.the 
drawee to be, “ because the drawer must know that he 
had no right to draw on the drawee.” The opinions.of 
Lord. Kenyon and Justice Grose in this respect, 
not assenied to, were not consrov erie by SustionyAn- 


hurst. Pees otpeee 
The decision in Rogers v. Stephens w was made on the 
authority of Bikerdike v. Bellman. ay eendar 


It would seem to be. the. fair.construction, of these. 
cases, that a person having a right to_ draw im conse, 
quence of engagements between, himself andthe drawee,, 
or in consequence of consignments made tothe drawee, 
or from any other cause, ought to be considered \a¢, 
drawing upon funds i in the hands of the drawee, and. 
therefore, as not coming within Re sailiia to the 
general rule, a ® a 


' The transaction cannot be dennanienian a pe 
in such case it is a fair commercial transaction. .o~%- 


Neither can it be truly said that he had.no, right.to: 
expect his bill would be paid, for a person authorised to 
draw must expect his draft will be honoured. 
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‘Neither'can it'be said that he has virtual noti¢e of the 
protest, atid that actual notice is uscless, and the want 
of it can do him: no itjury’;' for this is only true when 


at the time of drawing the Poni has no reason to.ex- 
Et that his bill will be > paid. { 


peter TBM ano Soe bed Tight to 
deem t will be honoured, would i ue 
print the reason’ of the’ exteption, and and ate 
well be wae” Ought not to be bro aa 
i exception itself. " “a 


¥ é 


” This doctrine a 3 to Se domryancten in the case 
of Walwyn v. St. Sui uintin 


Ne 
en ee | 


In that case the bill was drawn to accommodate the. 
indorser, who had previously placed securities, on w. 
he wished to raise money, in the hands of the acceptor; 
but'the drawer had no effects in his hands. It was de- 


terntined that, in this case, notice to the Secs 
wenecessary. 


"If this ‘determination should be considered ‘without 
examining the “reasoning on which it was founded, 
the reader would conclude that the single circumstance 
of drawing ‘withdéut funds in the hands of the drawee 
belonging to the drawer, subjected him, without notice, 
to the payment of his bill; if dishonoured, at any pe- 
riod of time when not barred by the act of limitations ; 
and’ that io démonrstration of his perfect right to draw, 
otof' the loss’ "to which the want of notice had exp 
hii ‘Could felievehim from the claim of the holder of 
the bill. Forin thiscasé the drawee having accepted on 


futids; the drawer “hdd @ right to expect that the bill 


would'be paid, could ‘not be chargeable with fraud in 
drawing, nor required to prepare other funds to prevent 
the disgrace and injury of his bill’s being dishonoured,or 

to’ tike"meastres to secure himself against the acceptor 
or indorser. He ‘does not appear to have come within 
any one reason assigned in the cases of Bikerdike .v- 
Bollman, or of Rogers v. Stephens, for’ the exception 
stated in those cases tothe general rule. 
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This induces the necessity of examining with parti- 


cular attention the reasons given by the 5 
must be conasdotedt ar Capleadly of Graton * 


In delivering. the opinion of the court, Lord Chief 
Justice Eyre said, “ The true fact is, that this was the 
acceptor’s bill, and not the drawer’s.” “ The trangac- 
tion in this case was a mode by which the acceptor ad- 
vanced a sum of money to the payee, and the drawer 
was a mere instrument of the acceptor.” “ It seems 
clear, that notice can be of no use to him, his situation 
being this, that if the acceptor do not pay, he must, 
and may then, and not till then, resort to’ the ‘acceptor 
to be reimbursed. Notice, therefore, can amoynt te 
nothing, for his situation cannot be changed.” ~*~ 


It is observable that the principle supposed to be laid 
down in the cases previously adjudged as constituting 
the reason for the exception is here e - 
nized, and forms the great and operative motive for the 
judgment of the court. It is, that notice could be of 
no use, that the drawer could not avail himself “of ‘it, 
that he could take no step which would in any manner 
change his situation, that he could have no recourse 
against. the acceptor until he paid the bill, 


In no case is the reason of the exception more expli- 
citly given, and the only difficulty is to apply the reason- 
ing, to the facts as reported. ~ Prag ae it a 

The court seem to have supposed, that since the 
drawer could not maintain an action against the ‘ac- 
ceptor until he had taken up the bill, that it'was per- 
fectly useless to enable him, by proper notice, to em- 
ploy those other various means which he miglit have 
taken to secure himself. Such i¢ not the reasoning of 
the judges in the cases previously decided ; and this 
reasoning certainly would not be permitted to” to 
an indorser who had given value for the’ bill, ‘not know- 
ing that it was drawn without funds in the hands of the 
drawee. Yet he would be unable to tecover from the 
drawer until be had taken up the bill. 
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If an, action could not have been maintained, might 
not. the drawer have effects of the drawee in his hands 
which he might. retain; or might not various other 
means of saving himself be neglected, in ‘consequence 
of-the opinion that the bill would be paid? If this 


might be, how can it be true that notice can be of. no 
use to him? 


If the fact even be that the drawer vould only sue the 
acceptor in sucha case as this, after having himself dis- 
charged the bill, still he ought to have notice, that he 
might immediately take it up for the purpose of pro- 
ceeding against the acceptor. 


/ \ 

The reasoning of Lord Chief Justice Eyre, to be 
perfectly consistent with itself and wich the principles 
laid down in previous decisions, would seem to be pre- 
dicated on an understanding on the part of the drawer 
when the bill was drawn, that it was not to be paid by 
the acceptor; or on the idea that a bill drawn without 


funds is not a commercial transaction, and not Subject 


to commercial rules. 


The presumptions are rendered the stronger from the 
cases afterwards stated, in which a drawer without 
funds in the hands of his drawee would still be entitled 
to notice. These are “ acceptances on the faith of con- 
signments from the drawer not come to hand,” and “ ac- 
ceptances on the ground of fair mercantile agreement ;” 
to which, he says, may possibly be added many others. 


If the exception admits of these exceptions and of 
many others, it would be difficult to apply it to any case 
of a fair transaction, where the drawer had really a 


right to draw, unless it be supposed not to be governed 
by the law merchant. 


The judge next proceeds to describe the case in which 
notice is not requisite. : 


He says, “* Where the drawer has no effects, and has 
no fair pretence for drawing, or where he draws with- 


out effects intended ¢o be applied in payment, and only 
Vol. IV. x 
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for the purpose of raising money by discount for him- 
self, and a fortiori for the acceptor, it is fairly dedu- 
cible from the cases that notice need not be given,” 


It is not only necessary that the drawer should have 
no effects, but also that he should have no ,air pretence 
for drawing. Now he may have a fair pretence, as in 
the case of 4 “fair mercantile agreement,” without 
having any funds im the hands of the drawee, which 
notice of non-acceptance of the bill might enable him to 


a withdraw ; and yet in such case it would appear, from 


the language of the court, that notice could not be dis- 
pensed with. . 


“ Where he draws only for the purpose of raising 
money by discount for himself, and a fortiori for the 
acceptor,” notice need not be given. 


Where he draws solely for the purpose of raising 
money by discount for himself, he expects to pay the 
bill, and there is no person to whom he can resort for 
repayment. There is no person on whom he ¢an have 
a legal or an equitable demand, in consequence of the 
non-payment of the bill. But how can the same rea- 
soning be said to apply a fortiori to the case of the bill 
being drawn for the use of the acceptor?. Im such case 
the relative situation of the parties must be substantially 
the same as if the money raised on the bill for the ac- 
ceptor, were funds of the drawer in his hands, on 
which the bill was drawn. Every motive for requiring 
notice of non-payment, in the case of a bill drawn upon 
furids, except that which results from a right to claim 
rere he tae would apply to a bill drawn to 
raise money for the acceptor, unless it was understood 
at the time that the acceptor was not to pay the bill. 


The case of Walwyn v. St. Quintin, then, can only 
be supported on the idea of an understanding that the 
drawee was not to pay the bill, or that a bill, drawn, 
not in the usual course of business, is a transaction te 
which commercial rules do not apply. 


, 


y 











—_—_._ - se oo 


aererewaweoawece Sat we oe ee 


=| 











PEBRUARY, 1807. - 161 


In the case of Whitfield v. Savage, (2 Bos. & Pul. 
277.) the drawer had funds in the hands of the accep- 
tor, and the decision turned upon that point. 


The reasoning on the cases of protested bills has 
been gone into the more at large, because it has been 
considered as applicable to promissory netes indorsed 
under the statute of Anne, which is admitted to be in 
force in Maryland. 


The indorser has been considered as the drawer, and 
the maker of the note as the acceptor ; and in all cases 
of an-indorsement for accommodation, the indorser 
is likened to a drawer without funds in the hands of the 
acceptor. 


Where the money raised upon the note is received 
by the indorser, so that the:note is discounted, in truth, 
for his accommodation, tot-for that of the maker, he is 
unquestionably without funds in the hands of the ac- 
ceptor, must expect to pay the note himself, and can- 
not require notice of its non-payment by the maker. 
But the same reasons do not appear to exist where 
the note has been discounted for the maker.. In 
that case. the funds which represent the note are in the 
hands of the maker, or, to use the language applicable 
to bills, in the hands of the acceptor before the draft 
becomes payable ; the drawer had a right to draw, aad 
hada right to expect that his bill would be paid. .Upon 
principles of reason and of justice, then, it would seem 
that notice of non-payment could as little be dispensed 
with in this case, as if he had himself paid the money 
to the maker of the note, and then received it from 


the bank, or as if the note had been given him for a 


previous debt, and had been discounted for his own use. 


Notice of non-payment by the maker is necessary, 
because the undertaking of the indorser is conditional, 
and wherever, in fact, the transaction is such that the 
maker of the note ought in justice to pay it, and, is 
bound ultimately to make it good, it would seem rea- 
sonable that payment should be demanded from him, 
and that reasonable notice of non-payment should be 
given to the indorser. 
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If, however, the sini Mamiatindn be, otherwise, 
the fadorset of a-note for. the accommodation of the 
maker must come within the exception which dispenses 
with notice in his case. 


The cases which eee been adjudged in En 
promissory netes, are anterior, in point of time, to Po 


cases of Walwyn vy. St. Quintin, and ot Whitfield v. Sa- 
vage. 


The first which has been cited is De @erdi v. Atkin- 
son. This note was indorsed for the accommodation 
of the maker, the indorser well knowing at the time 
that the maker was insolvent. F our _ Judges who tried 


the cause were unanimously of opinion, that want of 


notice did not jute the indorser. The opinion of 
the Chief Fustice was founded on the 4nown insolvency of 
the maker, and the consequent. impossibility that loss 
could be sustained by the indorser from want of notice. 
The opinion of Justice Buller was founded on the cir- 
cumstance that the note was indorsed for the accommo- 


dation of the drawer. He states explicitly, that the 


general rule is only applicable to fair transactions, and 
by fair transactions‘he means “ bills. or notes given for 
value in the ordinary course of trade.” 


Justices Heath and Rooke accorded: in the decision, 
but whether for the reasons assigned by the Chief Fus- 


tice, or for those assigned by Justice Budler, or for both, 
does not appear. 


The same point came on to be considered in the case 
of Nicholson v. Gouthit. 


This was a strong case, because the indorsement was 
made in consequence of a previous engagement on the 
part of the indorser to guarantee the payment of a debt 
due from the maker of the note, who appears, from 
the transaction, to have been in bad circumstances at 
the time, and who became insolvent before the note 
was payable. From his connection with the maker, and 
from other circumstances, the indorser must have known 
that the maker would not pay the note, and it was the 
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understanding. of allparties that it should be paid by 
the indorser. , 


The justice of the case was said to be clearly in fa- 
vour of the plaintiff, and under an impression that the 
want of notice in this case could not injure the plaintiff, 
the Lord Chief Fustice had at the trial instructed the jury 
that it was unnecessary, and indeed that it might be 
considered as received by anticipation. 


In this case the note was not made merely to raise 
money, but was made to pay adebt. The indorser, 
however, gave no value for it, and, if likened to the 
drawer of a bill of exchange, he had drawn without 
funds in the hands of the acceptor, and with a know- 
ledge that the acceptor would not pay the bill. 


But in the argument in favour of a new trial, the 
counsel contended that the law upon a promissory note 
was different, in this respect, from the law on a bill of 
exchange, and though notice of the dishonour of a 
bill drawn without funds in the hands of the drawee 
need not be given, yet the rule in the case of promissory 
notes is totally different, and notice must in all cases be 
given to the indorser. 


In delivering the opinion of the court, Lord Chief 
Justice Zyre assented to this distinction, and admitted 
the rule with respect to notice to the indorser, to be as 
stated. He therefore reversed his own decision at 
Nisi Prius, and granted a new trial upon the strict law, 
contrary to his ideas of the justice of the case. 


Heath and Rooke concurred in this opinion. Buller 
was not present, and reasoning from his opinion in the 
case of De Berdt v. Atkinson, it is probable he would not 
have concurred in the decision of this case. 


However, then, the law may be with regard €o the 
drawer of a bill of exchange who from other circum- 
stances may fairly draw, but who has no effects in the 
hands of the drawer, it seems settled in England, by 
the case of Nicholson v. Gouthit, that the law with re- 
gard to a promissory note is different, and that, if in 
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any case where the notice is made for the benefit of the 
maker, notice to the indorser'can be dispensed with, it 
is only in the case of an insolvency known at the time 
of indorsement. 


In point of reason, justice, and the nature of the 
undertaking, there is no case in which the indorser is 
better entitled to demand strict notice than in the case of 
an indorsement for accommodation, the maker having 
received the value. 


This court is of opinion that the circuit court erred 
in directing the jury that the /aches of the plaintiffs, in 
failing to demand payment of the maker of the note, 
and to give notice of non-payment to the indorser, did’ 
not deprive the plaintiffs of their remedy against the 
indorser, and therefore the judgment rendered in this 
case is reversed, and the cause remanded for further 
trial. A new tial, with instructions, &c. 


Judgment reversed. 


——) 
HOPKIRK v. BELL. 


—_——_ 


THIS case was again certified from the circuit court 
for the district of Virginia. 


It appeared upon the trial, in addition to the facts 
stated in the former report of the case,* that Andrew 
Johnston, one of the partners of the house, trading un- 
der the firm of Alexander Spiers, John Bowman and~ 
Company, of whom the plaintiff is the surviving partner, 
Came to this country after the treaty of peace in 1783, 
viz. jn the spring of 1784, and died here in 1785, but 
that no other partner of the firm has been in this country, 
at any time since the treaty of peace. 


C. Lee for plaintiff, cited 3 Dall. 240, 242, 281.. 
Ware vy. Hylton. 


* See ante, vol. 3. p. 454 
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February 28. 
The court’ ordered it to be certified as their opinion 
that, under art the circumstances stated, the act of 


limitations of Virginia was not a bar to the plaintifl’s 
demand on the note of 21st August, 1772. 


—= @ a 
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THIS was a case certified from the circuit court Rioden: 


for the district of Vermont, the judges of -that court,* 
being opposed in opinion upon the question, whether the 


plaintiffs, devisees of a tract of land to be equally divided ™ Ve 


between them, could, under the will, support a jomt ac- 
tion of ejectment. The declaration did not set forth the 


_ title of the plaintiffs, otherwise than by the following Jeint action of 
averment—* Of which tract or parccl of land, the plain- ejectment. 


“ tiffs on the 6th day of April, in the year of our Lord 
* Christ, one thousand eight hundred and four, were 
“ well seised and possessed in their own right, and so 
“ continued thereof possessed until the sth day of April, 
* in the year last aforesaid, when the defendant, with- 
“ out law or right, amd contrary to the will of the plain- 
“tiffs, thereinto entered and ejected, expelled, drove 
“out and amoved the plaintiffs therefrom, and ever 
“ since hath, and still doth keep out the plaintiffs from 
_“ the premises, taking the whole profits to himself, which 
“ is to the damage of the plaintiffs six hundred dollars, 
“ to necover which, and the quiet and peaceable posses- 
“sion of the said premises, and just costs, they bring 
* this suit.” 


Bradley, (of Vermont,) for the plaintiffs, contended, 


1st. That by the common law of Vermont, the words 
. © equally to be divided between them,” do not make a 
tenancy in common, because a tenancy in common is 
not thereby necessarily implied. Joint heirs in Ver- 
mont hold as coparceners. 


* The honourable W. Paterson, late associate justice of the su- 
preme court of the United States, and the honourable Elijah Paine, 
district judge. 








Hicks 
ET AL. 


Rocers. 





166 | SUPREME COURT U.S. 


2d. That if the plaintiffs are tenants in common, yet 
they have a right, by the common law, to maintain a joint 
action for an injury to. theirJands holden in common— 
(3 Bac. Ab. 216.) ~~ 


3d. That even if the plaintiffs are to be considered as 
tenants in common, and.could not by the common law 
join im an action, to recover possession, yet by the sta- 
tute of Vermont of 2d of March, 1797, (Laws of Ver- 
mont, p. 118. s. 88.) they must join in an action for the 
mesne profits, or rather ao other action is given for the 
mesne profits than an action for the possession itself, in 
which the plaintiffs shall recover the possession as well 
as damages. 


The words of the act are, “and inevery such action,” 
(ejectment,) “ if judgment be rendered he the. plaintiff, 
‘“‘ he shall recover as well Ais damage as the seisin and 
‘* possession of the premises.” .. As therefore the action 
for the mesne profits.cannot be severed from the action 
of ejectment, and as, upon every principle of law, te- 
nants in common must,join in the action for the mesne 
profits, it follows that. they must join im, the possessory 
action also. , 


The principle has also, been adits by. the legisla- 
ture of Vermont, by the act of of October, .1806, ». 
4. which declares “ that tenants in. common ,of.,any 


“‘Jands, &c. may join in any action .which concerns 
“ their common interest in such land.” 


There was no argument on the part of the defendant. 
February 23. : 
The court decided that the action was well brought, 


and that the will ought toe be received in evidence to 
support the declaration. 
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THIS case was certified from the circuit’ curt of the 
district of G ia, the opinions. of 1 the of that 
court being ‘ 


upon a Motion in ‘of judg 
ment, upon snore of guilty on the following ee 


“ The jurors,” &c. “ upon their oath shat hae’. | 
bulon Cantril late,” the, on the ist of January,” 1806, 
“with force and arms, at the house of one William 
Gibson, in the town of St. Mary’s,” &c. “a’éertain false, 
nie ort and oraagw He Pe 9 partly \ and. 
printe ag) bth a ban Hh d 
for ten Dee te tigned by Thomas Will Pp » and 
G. Simpson, uae? ps beg tm Philade 
day of September, one thotisand eight hundred’ and four, 
payable on demand to R. Beatty or bearer, with force 
and arms, did feloniously utter and publish as a true 
bank bill of the United States, with intent to’ defraud the 
said William Gibson, and which said false, forged and 
counterfeit bill, partly written and partly printed, is in 
the words, es and letters following, to wit :” 
the bill was inserted :) “ He the said Zebulon Cantril” 
“at the said time of uttering and publishing the said 
false, forged, and counterfeit bill, partly written’ and 
partly printed, there by him in form aforesaid, well 
knowing the same so by him uttered and published to 
be false, forged and counterfeited, against | die form of 
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The aot of 
congress of 
27th Fune, 
1798, to pu- 
nish frauds 
committed on 
the bank of the © 
United States, 
is in itsélf re- 
pugnant, and 
will not sup- 


- port an indict- 


ment for 


Y knowingly ut- 


paper, pur- 

rting tobe a 
ank Sill of 
the United 
States, signed 
by the presi- 
dent and ea 
, ane. 


the statute in that case-made and provided, and against | 


the peace and dignity of the United States.” 
' s 


The reasons assigned in arrest of judgment were, 

1. That the indictment is insufficient and repugnant, 
inasmuch as it charges the prisoner with having uttered 
and published as true, a certain false, forged, and coun- 
terfeit paper, partly written and partly printed, purport- 
ing to be a bank bill of the United States for ten dollars, 
signed by Thomas Willing, president, and G. Simpson, 
cashier, &c. 

* Vol. IV. Y 



















2. Be th of 
June, 1798, entitled ct to punish fraud itted 
itn on the bank of the United’S ’ p- 152.) under 
Nee’ =~ which the prisoner is indicted, or ude thereof as re- 
lates to the charge set forth in the indictment, is incon- 
sistent, repugnant, and therefore reid, 5 srrt 
The w s of the aét of ¢ + 


: ag da ay 0 
’ scribe the: fence charged, are as fol WW, win 2 
“If any person shall utter or publish, as true, any 


false, forged or counterfeited bill or note issued by order of 
the sete, ee Com ‘of the bank of the 






United States, resident and counter- 
signed by the cashier ‘af, with intention to defraud 
the said cor 0 any other box "politic of . 
s Ww > 

comtbartalte saat cath Us deksnee ted 
adjudged anc Baia thereof convicted, 


according to the. due, course of sigh shall: be senten- 
ced,” Kes , eka 


The question was bitin wihsug iain iM , 
_, February 28. Bases ¢ bi ne 


Marsa, \Ch J. delivered the cian of Ci court 
that the inet to be arrested, for the teasons 
assigned in the record, and directed the opiniot! to be 
certified ed 


The same order was ‘made in the case of The Untied 
States v. Baylis, for @ similar offerice.* 


t GO Re ee 


* An act of i patho os: possi 1806-1807, 
amend thelaw in heaped ~ 
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suet ayy nD : sameeren 


action of adipeg? brou ght ‘by y the oii 
t Pic hin 
peak Papa bond re wy di * So 


Obannon as hs surety, dated the 13th of Oa 
1796, the.condition of which was “ that whereas pe sai 





¥ Tees pauikg is appointed, under ‘the 
“co tg se upon oa dist $$ withia i th 
be | United § sn upon sti : 


if yane a allor May | arise, by ft sat the A v 
gress; to be computed from st C 
“ot Julgy | yes ‘to SOREANE 4 u eta 


“ supervisor bys we the count ayette A 
“being vidy t division ote first survey of the 


“ trict of in we 
“ Now if the said Thomas Sthreshley, his heirs, a 
“cutors or, trators, shall well and truly su 


“tend the several distilleries and stills, and Yohheee ail 
“‘ather duties by law required of him, as pavionsy in 
“ his said commission, in his division, shall do and 
op | ee nic weral duties which by law is or sh be 
yay ¢ ator within the same ; shall col- 
« Bs ay duties arising thereon according’ Tae law, and 
“‘ duly account for and pay the same to the supervisor 
‘of the said district, or some other officer of the United 
“ States duly authorised ; then this obligation to be yoid, 
‘or else to remain:in full force and virtue.” 


The defendants pleaded, 1st, general performance ; and 
2dly, that the gage of Sthreshley was revoked on 
the ist of July, 1797, and that he faithfully executed 
and diherged all the duties of his said office according 
to. law, accruing from the said 1st day of July, 1796, 
until the 1st day of July, 1797, inclusive, and all things 
relative thereto. 


The breach, assigned in the replication, was, that 
Sthreshley “ did not well and truly account for and pay 






A collector 
of the revenue 
of the United 
States, after 
removal from 
office, has no 
authorit to 
collect thedu- - 
ties outstand- 
ing at the 
time of bis re- 
moval, and 
which had ac- 
crued while 


~ he remained 


in office, but 
this power 

and duty de- 
volves upon 
his successor. 








Sturesw: 
LEY AND 
a 


The Posie ts 


SvatTes. 
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“to the supérvisor of the district: in-his ‘said 
“ mentioned, ofthe United 
“duly au ethe several du- 
“ties arising and accruifg-within his'said division durin 
*his continuance in office, under the laws of the United 
* States and’ his said’ tommission, ‘and which 
a el ges ee laws of 
the U did require him at for and 
“pay over ; but hath failed thereii ‘and is in arrear to 
“the said United States in the sun Of two thousand one 
“hundred and seventy=one dollars and twenty-nine cents, 
“and three fourths ae cent upon which breach an 
isstie was te ‘upon thé trial wheréof a 
bill of exceptions was taken ty the defendants to'the re- 
fusal of the court’ to admit evidence that at the time of 
the Tereeanetiee ae commission, there were outstand- 
; and uncollected by*himdutics to the amount of 2,285 
d and 85°cents which had ‘accrued during’ his con- 
tinuance im office, and which constituted part of the ac- 
count charged against him and for the balance whereof 
the present’ suit was brought; and that the defendant 
had delivered over to his successor in office true accounts 
of the said outstanding duties, for collections 


This evidence was rejécted under the opinion that the 
defendant, although his commission was revoked, had 
authority and was in law bound ‘to colléet all the out- 
standing duties which had ‘accrued par 7 his yer snd 


ance in office, 


The verdict and judgm ent in the court below, being 
in favor of the United States, the defendants brought 
their writ of error. 







wirtue 


H. Marshall, for plaintiffs in error, su sted a doubt 
whether the bond was not void, inasmuch as there was 
no law of the United States which authorised the super- 
visor to demand it, or required the officer to give it. 


Jounson, J. How can that question arise upon the 
plea of performance ? 


H. Marshall. the bond is totally void, it will not 


support a judgment under any form of pleading. He 
did not, however, mean to press the objection. 
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The principal question, viz. whether the power of the Stmaxsn- 
officer to whote duties which had ac- Ona 0m 
crued while he was -in eased wih his remo 
was submitted without argument. The Unsrrep 

TA TES. 


Rodney, Mires: Gemeal, refered dhaeapet 9.the 
laws. of ived Seated, Vol. 1. p. 304 2, 5, 6 and 16 

Vol. 22 pu 82—=Vols'8- pe 80 a een 
poigie 


~ 


\ February 28. 


Marsnatt, Ch. J. delivered the unanimous opinion ~ 
of the court, that the power of the officer to collect the 
outstanding duties ceased upon his removal from office, 
and devolved upon Htis successor. A contrary construc- 
tion would be extremely injurious to thejrevenues of the 
United’ States thd cook! ot have been intended by the 
legislature. ‘ 


The’ officer can only be liable to pay over the money 
he has collected; unless he is charged wich prongiass of 
duty in not: collecting. 


‘Inthe present case the breach assigned is for not. pay- 
ing, and no breach is assigned in not collecting, the du- 
ties. The bill of exceptions shows that the defendant 
Sthreshley had paid over and accounted for all the du- 
ties he had collected. 


Judgment reversed. 
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Loose and net a court: ts 
vagueexpres- chanceryim whic plaintiffs in error were | origi i- 
entry of land 24! ¢omplainants. The bill complained that the defend- 
in Kentucky, amt had obtained an, elder patent; for, land. covered 
may be ren- by the complainants’ elder entry, andyprayed that the de- 
dered suffici- mp might be compelled to convey to them the legal 
 mait.c hegte ‘ 


ently certain, , vgs’ 
by the refer- WR 48 4 Ayes 
ence to natu- ee ee ee 


ral objects . The only question was. whether, the ander 
the ane’ it which the complainants claim, described with 
by comparing SUfliciént certainty. lt was im these words,‘ Number 
the courses“ two hundred and:fortyrone, Thomas Marshall.enters 
a ey gy “* two thousand acres of land on partofa military warrant, 
with those * number one thousand three hundred and ; r e, 
natural ob- % beginning on the bank. of Green River, two hy: 
jects. “* poles above a beech tree marked D. L,. standing * 
“‘ bank of the river, -a few poles below the of 
“ branch, andia small distance above she place; calle 
‘‘ Glover's, wpon the-opposite side of the. river, thence 
“+ running mee pa Bt one.thousand 
‘poles, thence ‘north; twenty degrees west, and 
“ from the beginning up the meanders of-the:river, and 


“ binding thereon so fary that a line parallel to the first 
‘* shall include the quantity. meeachieton the sixth, 
‘‘ one thousand seven hundred andveighty-four.”, .) «. 


H 


eer 


The material facts found by the jury, according to the 
practice of Kentucky, were, that the complainants’ en- 
try was made on the 6th of August, 1784) and. the de- 
fendant’s on the day following. That the defendant’s 
patent bears date on the 14th ofjume,).2787,.and. the 
complainants’ patent on the 3d of June, 1796, and that 
both patents include part of the same land, That»the 
Green River, and the place called Glover's, were noto- 
rious by those names before, and atithe time .of the 
complainants’ entry. Thatthe water-course delineated on 
the plat, by the name of Big Branch, isa branch running 








and i —.- = 


, i i a al . 
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_— inte"Greent on the 596 poles above the place.called Glo- _ 


=e ens penthamancacd 


rere igen try of (Gre er, 18 


poles: below the mouth of ie Big Brant; “and is 


“ woreda aor te dt ee DS D. Le 
“were tree, 
“‘ November or nutes. 


“and y three ;”: ‘dint the beginning corner of the 
com is on the bank of Green River, 200. 
poles next ‘above’ the ‘said beech — marked on the 
plat. ‘That two-other water-courses into the 
Green River; one’called Clover-lick below the 
Big Branch, and nearer to Glover's ; the other called; 
Embro’s Spring Branch, above the Big Branch ; both of 
which are taid down on the connected plat. » Thenj jury 
also found that there isa small dranch or drain about 
250 yards lo ing all the year, between Clover- 
lick-creek, the*lower line of the plaintiff’s survey, 
besides those ‘represented on the plat. That beech 
abounds all along the bank of Green River, opposite to 
Glover's station, and for a considerable distance below 
and above, except immediately above and below the 


mouth fiche stall branch or drain—and that there was 


no ‘that there was any beech tree marked D. Le 
standing on the 6th of 4 1784, (the date of the 
complainants’ entry) bank of Green River afew 
poles below the ofa branch, as-described in: the 
complainants’ eweryss: ' ge b qaicet 
> eee au? “pest 
For the plaintiffs-imerror, H. Marshall eantessied, 
that the entry was sufficiently definite in its description 
of the location, same the meaning of the act af Vir- 
dan 
tS ae 
The Green River and Glover’s, were sbjecten notorious, 
and respecting which there is no dispute. The branch, 
referred to in theentty, as’ being a small distance above 
Glover’sis found, “at the distance of 596 poles, which 
was. a reasonable distance, according to the decisions 


in ‘the cases of Fohnson v. Naul—Cratg v. M‘Craken, 


and Moore'v. Watkins, in Sneed’s Reports, pages 390. 
393. 397. 404 and 405. 








MARSHALL 


v. 
Curae. 
—_—— 
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Tt is contended, that it does not appear that the letters 
D. L. were op the tree on th 6th of August, 





found that there was no proof of their being on the tree, 
on the 6th of August, verte have no found 
were not; Wb line thay #3 any fact to rebut the pre- 
sumption arising from the existente ofthe letters a few 
months before. tam Neneh mage pa 
there was no positive conclusive proof, otherwise 
their last finding contradicts their first finding—for the 
umption arising from the actual existence of the 
etters, is proof, of shu peateenee arene 


“ dt, or near” macnn at, unless the contrary inshown. 
Sneed, 120. Crewe we Bertnons eat ae 9 fGS alten we Fpl 


But if the letters Nrle aie Homvice ‘tweey there:iaetill 
sufficient certainty in the location. Green River and 
Glover’s are admitted to be certain, but it is said the 
branch is uncertain, inasmuch as»there are two other 
branches ond ormere ta anbrirrmre  O 
But Clover 
cure ofthe vver that pace ae a 
calls of ~ Embro’s Spring Branch, is farther 
from G' s than the Big Branch and the nearest branch 
which will satisfy the location ought to be taken. The 
small branch or drain, mentioned bythe jury, is notlo- 
cated on the plat, and therefore per ae gy where 
it ought to be” placed. eee 8 oe i 

y above 


beech treesdo not abound immedi 


it, and thereforeiic fot probate that was debra 
referred'to by the'entaye ahh maids 9 


The courts in Kentucky henpatenel endearsnael to . 


sustain an entry, if by reasonable construction, it be, pos- 


sible. _ For this purpose they willwrejeety an jabsurd or 


superfluous call—they will supply»a werd—they will 
consider a call not proved’ as» expunged, palelweh 


there are more allegations than are proved, yet if, eaough 
is proved to render the entry sufficiently certain, the 
court will support it. 
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_, To supportthese positions, he cited the cases of Con- 
sella v. pat ee, 8 v. M‘Connel, and Pawling v. 
Merewether, from Hughes’ Reports, p- 15 16. 45. 169. 
and Gaither v. Tilford—Morgan v. R n—Brad- 
ford y, Allen—Craig v. Fones—Craig v.JM'Craken, and 
Browny. Fohnson, 8, Reps Px 184, 268. 101. 
331. 54. Ste 52 aie 





¥ Eyres. sri) 
, : oe he ; rs = 

H., Clay, for the defendant in error, comentatt that the 
vegeaningsot the location was uncertain, and therefore that 

whole e was void. It docs not. appear the 

letters D. aims were marked on the tree, om that 
they existed on any tree at the time of the entry. _ The 
whele language of the entry is uncertain. “ A few polés,” 
a small distance,” ‘* a branch,” are expressions too 
vague tO support an entry. 


, What is,uncertain in point of fact, is not a subject of 
construction by the court.g@2/o support the complainants’ 
entry, the court is now called upon, not to give a con- 
struction of law tothe words of the entry, but to.make 
a@ new entry.in.point of fact. is Ghee 

oe? s<% a 

Identity, notoriety, natural objects are all’ wanting. 

8 February 28. ee 


yee pitied 
-_Jounson,, J. delivered the opinion, of the court. 


; . + EE ce’ 

In the argument of counsel in this case, the. only point 
which it has been thought necessary to dwell upon, is 
the legal certainty of the complainants’ entry... Pursuing 
the principle that a plaintiff must. recover upon. the 
strength of his own title, and not the weakness .of his 
adversary’s, the defendant has not entered. into any. dis- 
cussion relative to the sufficiency of his.claimyto the land 
in question. The cireumstances constituting what in 
the courts of Kentucky,are denominated the.calls of the 
complainants’ ‘entry, are; Glover's Station, Green river, a 
marked tree on thebank of the river, and a branch empty- 
ing itself into thertver. ‘The two former are notorious, 
and the*inquiry: is,;can the others be sufficiently ascer- 
tained with relatiomto them. We are of opinion that 
they can. The only objection that can be made to the 


Vol. IV. Z 


MaRsSHALL 
v. 
Currie. 
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identity of the tree and branch with sithiniow 40 whichthe 
complainants have made their survey, and the actual dis- 
tance of t objects above Glover’s Station, the uncer- 
tainty at upon a of which a large 
number grow along t of the river, and the ex- 
istence of another stream. itself into the same 
river ncarer. to Glover’s h it - con 
tended will answer the call. 2 asda 
These difficulties, we are of opinion, are all sawed 


by consideriugthe courses called for by the complainants 
with relation to the courses of the river. 






Above Glover’s Station, and until you reach the bend 
of the river above which the complainants’ is sur- 
veyed, the course of the river is east and west. — — 
assumes a different direction, and its course ist 
south. By surveying the entry at the point where the com- 
plainants have located their lamd, itassumes a shape 
ed to the course of the river. Atany point below where it 
is situated, and until ‘the place called Glover’s 
Station, it is im ‘that it can be located. . This'cir- 
cumstance is sufficient. in our opinion to establish the 
branch which was called for, as it is the first ‘you meet 
with above the bend; and when thatis ascertained, there 
i woes ecm in locating the complainants? 
a ’ 

‘ heh an . : 

The jury. find that -the wee aed forts very con- 
spicuous, and that previous to the date of the ‘complain- 
ants’ 2 Kaen oe Smee near the spot where that is situ: 
ated was marked’ D, Ls Although a tree of a particular 
species, at a distance not precisely limited, ae - br 
certain where thattteeabounds, the impression of 
tain mark upon such a tree is a sufficient identification, ‘ 


when accompanied with the other c ces of this 
cose, which might have been bya subsequent 
locator to prove the identity of ™ 
y Phere 
In giving this opinion the cotere aame aabra dade Wp 


an anxiety tosave the early estates acquired in that coun- 

try. Such was the laxityof the rules’ upon which the 
rights of individuals depended under the land laws of 
Virginia, that this court feels a strong sense of the ne- 


$8 EES.) 
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pana nse wipreneeye in deciding upon she validity of Manstans. 


3 ais 
” equine 


The court, chcnaliennsdinemmnibe the sed — 
trict court, and decrees a.conveydnce, to. be exec 
the defendant to, inants, of that.part of the 
land contained. which is.ineluded in the 
complainants’ survey, and that each party pay their own 







costs. 
gotundh 


Decree reversed. 


——ar GD De —- 
ia 
.. VIERS AND WIFE v. MONTGOMERY, Wiese 


et ey = ae) we , Vv. 
: ONTGOME- 
= dhiaace') Merce 


 RRROR tothe dissin, art. of Kentucky, ina suit A court of 
ry brought Montgomery t equit wi 
W. M. Viers and Patsy his wile. late Patsy. wage, not _‘eterfere 


I the latter to. convey to the former uae-dpec criaed ty 
tate in eaneindaneei in tee arte - deed, and. a 
Brooks, since ie ve conve visee under 
10th of November, 1 to the "iefendant’ “1 a will of the 


a widow, and which by his I devised to — ; a 
the complainant,.Momtgomery, . The: t there is no 
the only consideration of the deeds fr to.Patsy fraud. 


Henly was, that she should ‘ take himas.her husband,” 

which she refused,to,do, but intermarried swith the der. 
fendant, W. Me. Viers.. It did not.aversthat the.com- 

plainant was of kin to the deceased,.orthat,-he had any 
equitable claim other ten as @ devisees...Nor did it 
charge the Patsy with any promise of mar- 

riage, or any br a promise, nor with fraud.in 
obtaining the will of Brooks,-referred.to in 
the bill, calls td t his friend andsegusin. The 
deeds were of, bargain.and sale in fee, and pugported to 
be in consideration of 1,100/, van prohicsndnoape - 


tained. @ warranty, against, ewe under 
him.. _ 
















Viens 
Vv. 
MonTGomMe- 
RY. 


ee 
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The answerof-the defendants denied:that thevcoa- 


sideration of the deeds was as stated. in the bill, and 
avers that the defendant Patsy, although solicited, al- 
ways refi to«make “a@fiy promise of marriage to the 
deceased ; that le often pressed her-to accept his land, 


which she for some time that he declared he 
did not expect any'consi her to re- 
ceive it as a gift, and that he did not ¢xpect she would 


marry him. 
tid ‘EG? - 

It alleged that Brooks had boarded in her house some 
months, where he had been kindly and hospitably treat- 
ed, without any charge being made against him, and 
suggeste i that this, together with the affection which he 
entertained for her, but which she always discountenan- 
ced, were his motives for giving her the land. That she 
at last, by the advice of her friends, accepted it, and that 
when he had executed the deeds he voluntarily declared 
himself to be fully satisfied, pene presence of the sub- 
scriiag witnesses. 





The poche te tapes ir ‘that-the defendant 
_ Patsy, by her conduet'to the dec@ased, induced him to | 
“suppose that she would tarry him, and that this encou- 


gement of inducement was the only consideration she 
700 Manabe thdsonhtps Rio hing butthat she ne- 


ver made promise of marriage. That he had 
urged her before she agreed to take it, 
and had ; er that he did uot expect to receive 


_ any consideration from her, but wished her to accept it 


asa gift; and that atthe time he executed the deeds, 
re declared he didnot expect thatshe would marry him. 
‘Thatshe was advised’by her friends to take the land be- 


fore she agreed tovactept it ; and that, after the execu- 


tion of the-deedsy she offered to return to him the:land,: 
but he would not receive it. That»Brooks boarded ou 
her héuse, and'never paid hervany 
the lands \/Pitefary also fowl of the deceased, 
andthe devise to the os ge Pm? 
Hie tn ge 25 ALS: 

The decree of she dasitebelbtiy: upon argument, was, 
that the defendants should mr Ar ore land , tothe -com- 
j !ainant, and that the complainant should pay the defend- 
ants the amount of Brooks’ board, .and the taxes which 
Kad been paid by the defendants, with interest. 
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‘Which decree:was by this court! without argument, be 
reversed a gar, pre a bill a withouste. niciemeniiile 


(inca, ilies Dategdaecteetives Nem 


oes § mo _ 
ett) 13 *. " pe # 
{ Hanser —_— + 3 a : 
* eer z ' m 2 x eh " 
DIGGS AND KEITH 0. WOLCOTT. Dices 
. —— ee a ain 


THIS was an appeal from a decree of ‘the circuit 4 court of 


court for the district of Connecticut, ina suit in chan- the. United 

cery. Pr States cannot 
: enjoin pro- 

ceedings ina 
The appellants, Diggs and Keith, had commenced a’ state court. 

suitiat law against Alexander Wolcott, the appellee, in 

the county court for the county of Middlesex,’ im the 

state of Connecticut, upon two hip oan ah en ein 

by Wolcott toone Richard Matthews, for the) fs 4 404 4 

lands in Virginia, and by him indorsed to the appellants; on 

whereupon Wolcott filed a bill in chancery in = 

court of the state, against the ng and ih 

Keith, and also against Robert Young — = 


thews, praying that Diggs and fi ews 
led togive ‘gale two notes to be 
petually rage 9 EK aE at law 


thereof, &c. 
This suit in Spmiery was removedtiy xa 


from the state court into the circuit’courtief the United 
States for the district of Connecticut; where-at was’ de- 
creed that Diggs and Keith should; oor before’a cer- 
tain day, deliver the notes to the clerk‘of che@burt, arrd 
in default thereof should forfeit and pay to Wolcott 1,500 
dollars ; and that they should be perpe ) &e. 
and that Robert Ti oung should repay to the ee the 
amount of principal and interest which the latter liad paid 
on account ofthe purchase of the lands ; and that the ap- 
pellee should deliverup to ‘the clerk the surveys of the 
lands, and the bond of conveyance ; and in default thereof 
should pay to R. Young the sum of 20,000 dellars.. 








Dr668 
v. 
WotcoTr. 


SS a aid 


Woops 
Vv. 
Lips. 


If a writ of 
error be ser- 
ved before the 
return day, it 
may be re- 
turned after, 
even at a sub- 


uent terms ant imerror to 


and the 3 ‘ 9A 
pearance error was filed in the clerk’s office of the court below on 
the defendant the same 23d of December. The j below was 
in error § — not signed until the 4th day of January, 1806... The writ 
jection -o- of error was not returned and filed im the clerk’s office’ 
irregularity of Of the er ne the 18th of March, 1806, af- 
the return. ter the sditssession, =~. = |. 

The service Be G : , 


of a writ of 
error is the 
lodging a co- 
py thereof for 
the adverse 
party in the 
ofice of the 
clerk of the 
court where 
the judgment 
was rendered. 
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The case: was upon its merits by C. Lee and 





Swann for the and by P. B. Key for the ap- 
pellee ; But the Court being of opinion that a circuit 
court of the United had not jurisdiction to enjoin 
proceedings in a state 
reo ed yrrasté 
ene ® ag 
oT TY 
a oe 
ogy? 


WOOD v. LIDE. 


— 


ERROR to the. circuit court for the district. of 
Georgia. wear 
The writ of error was dated the 23d of December, 


1805, and retdrnable to February term, 1806 ; the.cita- 
tion also bore the same date, and commanded the defend- 


P. B. Key, for plaintiff in error, Suggested that in such. 
a case the writ of error ought to be dismissed of course. | 


The Court, : » inclined to be of a contrary 
opinion, but Key that they would give him 
an opportunity to show the contrary. 


Ona subsequent day he éontended that the writeotd : 


not be retiimed at any other term than that to which it 
was retarnable, and to which the defendant in error had 
been cited to appear. Ajiter the expiration of the term 
it was void. The execution of a writof error is the send- 
ing up the record according to its command, and to 
send the record up at another term is no execution of 
the writ. 





at the same term. ~The writ of 
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He relied upon the case of Blair y. Miller, in this bet send 
court, 4 Dall. 21. as being decisive. 


February 9. a 

The Chief Fustice { that there had oi some 
differericé of “opinion” the judges, which arose 
from their not vaderstattlins perfectly the facts of the 


case. 


bes 






If the writ of error had been served when it was not 


_ in force, (that is, after its return day,) such service would 


have been void. But if served while in fafee, a return 
afterwards will be good. 


The service of a writ of error is the lodging a copy 
thereof for the adverse party in the office of the clerk of 
the court where the judgment was rendered. 1 vol. Laws 
U. 8. p. 63. % 23. 


If it be so served before the return day, the service is 







In the case cited from 4 Dall. it does 
party made the motion, nor whether there was _ 


pearance for the opposite party. ah a 

Tn the present 

served when im 
although not at the. : is 
defendani t in error has W 
larity of the retin. 
The judgment was affirmed. 

(CF Note. No notice was taken of the fact that the 
writ of error was served before the judgement below was : 
signed. 
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ARGUED AND DECIDED 


SUPREME COURT OF THE UNITED STATES, 
AT 


FEBRUARY TERM, 1808. 


oe 


The following Judges attended at this term, viz. 


THE HONOURABLE JOHN MARSHALL, Gane Justice. 

The honourable WILLIAM CUSHING, , 

The honourable SAMUEL CHASE, 

The honourable BUSHROD WASHINGTON, . ee 

The honourable WILLIAM JOHNSON, Sicadaniie 

The honourable BROCKHOLST LIVINGSTON, oe 
AND 


The honourable THOMAS TODD.* |. “"")"" 


CHSAR A. RODNEY, Attorney General. 


* The appointment of Judge Todd was under, the act of congress of 24th of 
February, 1807, directing that the supreme court should consist of a chief jus- 
tice and six associate justices. 


Vol. IV. Aa 














Isla 
brig 
ton, 
of ¥ 
and 
ing. 
tenc 


ed i 
fron 


trial 
stati 
was 
then 
the | 
wart 
ter t 
masi 
giste 
of th 
Brit 








SUPREME COURT U.S. 
FEBRUARY TERM, 1808. 


FITZSIMMONS v. THE NEWPORT IN- 
SURANCE COMPANY. 


— 


ERROR to the circuit court of the district of Rhode- 
Island, in an action upon a policy of insurance on the 
brig ¥ohn, warranted American property, from Charles- 
ton, South Carolina, to Cadiz, captured by a British ship 
of war on the 16th of July, 1800, carried into Gibraltar, 
and there condemned on the 26th day of August follow- 
ing. The cause of condemnation set forth in the sen- 
tence was, that the brig was “ cleared out for Cadiz, a 
port actually blockaded,” and that the master “ persist- 
ed in his intention of entering that port, after warning 
from the blockading force not to do so, in direct breach 
and violation of the blockade thereby notified.” On the 
trial in the court below the jury found a special verdict, 
stating, among other things, that the blockade of Cadiz 
was not known at Charleston when the John sailed from 
thence, and-that the first notice the master had was from 
the blockading squadron, who brought to the brig, and 
warned the master not to proceed to, nor attempt to'en- 
ter the port of Cadiz, and indorsed his register ; but the 
- master had no notice of such indorsement upon his re- 
gister until after the condemnation. The mate and some 
of the,;seamen were taken out, and a prize master and 
British seamen put on board. She was detained by the 


‘sentence 
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blockading squadron from the 16th to the 27th of July, 
when the master was ordered on board the admiral’s 
ship, and told, “ we have thoughts of setting you at 
liberty, and in case we do, and deliver you your vessel 
and papers, what course will you steer, or what port will 
you proceed for?” To which the master answered, that 
in case he got no new orders, he ,should continue to 
steer byhis old ones. The admiral then said, “that will 
be, I suppose, for Cadiz.” To which the master re- 
plied, “‘certainly, unless I have new orders.” Upon 
which the admiral said, “ that is sufficient ; I shall send 
you to Gibraltar for adjudication.” Whereupon the 
brig, without being liberated, was sent into Gibraltar, 
and condemned on the-grounds stated in the sentence. 
The libel and proceedings in the vice admiralty are 
found by the special verdict. An appeal was prayed and 
granted from the vice-admiralty court, but it does not 
appear to have been prosecuted. The judgment in the 
court below was for the original Séfendaans. 


This cause was ‘several times argued, having been 
pending in this court ever since the year 1803. 


It was now argued by Dallas and C. Lee for the plain- 
tiff in error, and by Rawle for the defendants. 


Argument for the plaintiff in error. 


1. The gage is entitled in the present action to sup- 


port his claim by the truth of the case, in opposition to 
ae falsehood of t the sentence. , 


2. The cause expressly assigned for condemning the 
vessel is not a lawful cause of condemnation, tested by 


the law of nations, or by the treaty between this country 
and Great Britain. 


I. The question of conclusiveness of a foreign sen- 
tence of a court of admiralty, i in a case of insurance, has 
never yet been settled in this court. It is res integra. 


In a question of principle, and where this court is 


bound by no authority or precedent, it will take the ™ 
which leads to justice. 





OP ire Se. 





‘ 


‘sive, but no further. 
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ist. How does it stand upon general principles ? 


By what principle are we bound to enforce a foreign 
judgment? Not that of comity and reciprocity ; for that 
would often be to sanction gross error and palpable in- 
justice ; but upon the principle of public policy and con- 
venience, and this can extend no further than is neces- 
sary to quiet the title to the thing acquired under. such 
a sentence. So far as the title to the thing itself is con- 
cerned, a foreign sentence must be considered as conclu- 
A foreign municipal judgment, 
when brought into our courts to be enforced, is only 
prima facie evidence ; but when set up as a defence it is 
conclusive, because it is the decision of that tribunal to 
which the plaintiff has chosen to resort. It is, there- 
fore, conclusive against him, but not in his favour. 


Judgments upon attachments, which change the pro- 
perty of the thing attached, are conclusive as to the title 
of the thing, but not as to the question of debt between 
the principal creditor and debtor. 


Why should a sentence of condemnation as prize be 
conclusive in a suit for indemnity against capture ?. 
Public policy is not-concerfed in the question whether 
the insurer or the insured should bear the loss. 


The underwriter promises indemnity against capture 
and its effects, if the property be neutral. The assured 
warrants the neutrality, but not the acquittal in a foreign 
prize court. He is bound to sue, labour and travel for 
the benefit of the underwriter in this case as well as in 
others. But the loss by capture and condemnation is 
the very peril-insured against ; and all the assured is 
bound to do, is to prove that his property was really 
neutral ; he does not take upon himself the risk of the 
injustice of foreign courts, any more than the injus- 


. tice of any other department of a foreign government. 


What is it but the injustice of belligerent nations which 
makes a difference between a war risk and a peace risk 
upon neutral property? And what consolation is it to 
the insured that his property is lost by the injustice of 
a court, rather than by that of the executive power? 
All that is required of him is good faith; he does not 
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answer for the good faith of a foreign tribunal; a triby- 
nal too whose decisions are professedly not founded u 
the principles of abstract right, but upon the will of the 
sovereign. 


The capture alone gives the right to abandon, and con- 


sequently to recover for a total loss. The subsequent 
claim and litigation is, in truth, by and for the benefit of 
the underwriter. The assured is only bound to prove 
the neutrality in the suit between the underwriter and 
himself, 


The doctrine that all the world are parties to a suit 
upon a question of prize is a mere fiction, and is never 
applied to any question but that of the title to the thing 
itself, 


2d. How does the principle stand upon precedents o 


other nations ? ; 


Upon a question of general law, or the law of nations, 
we are not to look to the practice of one nation only. We 
are as much bound by the precedents of France, as we 
are by those of England since our revolution. 


In France, we are told by Emerigon, the sentence of a 
foreign prize court is not conclusive upon collateral cases. 
It only protects the title to the property acquired un- 


der it. 


In England a system has been raised ; but like an in- 
verted cone, it rests only on a single point. The case of 
Hughes v. Cornelius, reported in 2 Shower, 232.7. 
Raym. 473. and Skin. 59. is the only basis upon which 
the fabric is erected. This case only decides, what we 
admit, that a foreign sentence is conclusive as to the 
title in the thing itself. This is the only reported case, 


prior to the revolution ; and thus the question remain-\ 


ed until the case of Bernardi v. Motteux, Doug. 575. 
which was decided inthe year 1781. The point of that 
decision was, that a sentence of condemnation by a fo- 
reign court of admiralty, was not conclusive evidence of 
a breach of ‘the warranty of neutrality, if the sentence 
does not appear to have proceeded upon that ground, 
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Park, p. 365. has given the result of all the cases, and 
deduces this general doctrine : 


1. “ That wherever the ground of the sentence is 
manifest, and it appears to have proceeded expressly 
upon the point in issue between the parties ;” or 


2. “ Wherever the sentence is general, and no spe- 
cial ground is stated, there it shall be conclusive and 
binding, and the court here will not take upon them- 
selves, in a collateral way, to review the proceedings of 
a forum, having competent jurisdiction of the subject 
matter.” 


3. “ But if the sentence be so ambiguous and doubtful 
that it is difficult to say on what ground the decision 
turned ;” or, 


4. “ If there be colour to suppose that the court abroad 
proceeded upon matter not relevant to the matter in is- 
sue, there evidence will be allowed in order to explain” 
And, iit 


5. ** If the sentence, upon the face of it, be manifestly 
against law and justice, or be contradictory, the instfed 
shall not be ived of his indemnity ; because, to use 
the words of Mr. Justice Budler, any detention by par- 
ticular ordimances or decrees, which contravene, or do 
not form a part of the law of nations, is a risk within a 
policy of insurance.” 


The counsel for the plaintiff commented at large upon 
the cases of Salouci vs Fohnson, Purk, 362. Lothian v. 
Henderson, 3 Bos. Pul,-516. Geyer vs Aguilar, 7 
T. R. 681. Garrels v. Kensington, 8 TR. 230. Cal- 
vert v. Bovill, 7 T. R. 526. ae v. Chase, in the 
Cockpit, decided by Sir W: Grant, Park, 363. 5th ed. 
Mayne v. Walter, Park, 363. Pollard v. Bell, 8 T. R. 
134... Bird v. Appleton, 8 T. R. 563. Price v. Bell, 1 
East, 663. Bearing v. Christie, 5 East, 398. Baring 
v. Glagett, 3 Bos. and Pul. 212. and@ T. R. 192. Chris- 
tie v. Secretan, from all which they drew the conclusion 
that according to English precedents, which, however, 
they denied. to be authorities in this court, except the 
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case of Hughes ys Cornelius, a foreign sentence of ‘con- 
demnation is not conclusive evidence of the want of 
neutral character; unless it proceeds upon a ground war- 
ranted by the law of nations, or by treaties between 'the 
countries of the captor and the captured. ~ 


3d. As to domestic precedents, they are not decisive. 
In New-York the law is finally settled:against the con- 
clusiveness. 1. 2. Casesin Error, 7. 2 N.Y Cases 
in Error, 217, 3.N.% T. &. 223. 240.*:But-sin the 
supreme court of Pennsylvania the question is still sub 
judice, as it is in most of the other states. 


II. The cause expressly assigned for condemnation is 
not a lawful cause, either under the law of nations;or the 
treaty between this country and Great Britain. . 


The capture itself wasm@ total loss, and gave the right 
toabandon. Avthe time of abandonment there was no 
restitution. 


The sentence isnot a decree of enemy property, nor 
generally as /awful prize, but it is a condemnation on 
special grounds, ». 1. That she was cleared out for Cadiz, 
a port actually blockaded. . 2. That the master persisted 
in his intention of entering that port, after warning from 
the blockading, force not to-do so, in pecan tet ‘and 
eqrerty ofthe blockades. (HOD x 


It is not. stated that the blockade: was devin at the 
time of her sailing, nor that any attempt was made to en- 
ter Cadiz after netice... The special verdict -finds that 
the blockade did not exist at the time of her sailing ; 
and that after being verbally notified of the- blockade, the 
vessel was at no time at liberty, so that she could have 
attempted to enter the port. . That although the register 
was indorsed, yet the master had no aaeadys of 1 aban: 


til after his arrival at Gibraltar. 

The offence charged is, persisting in an intention % do 
what he had no power todo. . This. intention isi d 
from the conversation between the master and the i- 


ral, which is detailed in the special verdict, and which, 
on the part of the latter, was insidious, and calculated te 
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entrap. From the effect of such conversations it was the 
duty of the ‘court to protect the master, 1 Rod. 7. The 
Mercurius. ‘The answer of the master was honest, sim- 
ple, and proper: “ that in case he got no new orders, he 


should steer by his old ones.” This was no more than ° 


his du Those new orders, if given by the admiral, 
would have been obeyed, and would have justified the 
master in his deviation. 


But even an énfention to violate a blockade, unless fol- 
lowed by some act, such as sailing with that intent, &c. 
is no cause of condemmation under the daw of nations. 
Maley v. Shattuck, ante, vol. 3. p. 488. The Betsey, 1 
Rob. 2 280. The Spes and Irene, 5 Rob. 76. The Shep- 
herdess, § Rob. 235. Vattel,-b. 3. 8.117. The Vrow 
Fudith, t Rob. 128.. The Columbia, 1 Rob. 130. ‘The 
Veraw Fohanna, 2 Rob. 91. The Neptunus, 2 Rob. 92.95, 
96. The Apollo, 5 Rob. 256. The Columbia, 1 N. 7. 
Cases in Error,7. 1 Rob. 130. 3N. 7. T.R. 226. 


If the intention be not a cause of condemnation under 
the law of nations, much less is it under the British 
treaty, article 18. (Laws U. 5. vol. 2. p. 484.) the words 
of which are, “ And whereas it frequently happens that 
vessels sail for a port or place belonging to en” 
without knowing that the*same is either besieged, bloc 
aded or imvested, it is agreed that every vessel so a 
cumstanced may be turned away from such port or place, 
but she shall not be detained, nor her cargo, if net con- 
traband, be confiscated, unless, after notice, she- shall 
again attempt to enter ; but she shall he permitted to go 
to any other port or place she may think proper.” 


Tf condemned without an attempt, the sentence of eon- 
demnation is not warranted by the treaty, and therefore 
does not falsify the warranty of neutrality. 8 7, R. 434, 
Pollardy. Bell. 8 T. R. 562. Birdy. Appleton. 1 East, 
663. Price v. Bell. 5 East, 398. Baring v. Christic. 
1 N.Y. Cases in Error,7. 3N.Y. T. R. 226. 


+ trgement for the ss ages ane in error. 


This court can only decide what the law is, not what 
it ought to be. 
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We contend for three points. 


1. That the webnel was justly condemned fea ease 
ing to break the blockade. 


2. That the sentence is conclusive evidence of the 
fact. = 


3. That the condemnation was the consequence of the 
improper act-of the master, for which the underwriters 
are not liable. 


1. The first point isnot denied, if the fact be that there 
was an attempt to break the blockade.* 


A verbal notice to the master was as good as if it had 
been in writing, because he. could himself sec that a 
blockade de facto existed. : 


An attempt isa conclusion from a variety of facts and 
circumstances. 1 Bos. and Pul. 185. A persistin 
the intention after warning ; a public open avowal of ie 
intention when he had the pffer of his liberty to'go to 
any port but Cadiz, amounted to an attempt to break the 
blockade. The British squadron could not have suffer- 
ed him to go off with such declarations. He had no right 
to demand orders from the British admiral, nor had the 
latter a right to give them.’ He could not direct him to 
what port to go. The master was bound to act accord- 
ing to his best discretion in sucha case. The only or- 
ders which the British commander could give were not 
to go to Cadiz. 


It was a continuance (after notice) of the original 
attempt to enter the port, which was made before no- 
tice. 1 Rod. 123. 5 Rod. 256. 


2. The sentence is conclusive evidence against the 
plaintiff. 


* Rawle, offered to read ‘the depositions and evidence contain 
inthe proceedings of the vice-admiralty, which were seferredto- 
by the special verdict, and of which a copy was thereto annexed. 


But the Court stopped him, saying that the proceedings in the 
viec-admiralty court were only matter of evidence to the jury, inte 
ch this court could not look 
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This point is not now to be decided on principles, of 
policy orcomity, but upon principles.of law long esta- 
blished andsettled. . It has been the fashion to consider 
this as a modern principle, fabricated upon national 
motives of interest since the revolution, 


But it rests on principles of a much earlier date. It 
is. found in existence at early periods, when the com- 
merce of England was in its infancy. It is the appli- 
cation only which is modern. 


In.the “case of copyhold leases,” 4 Co. 29. (@) it was 
decided, that the sentence of the ecclesiastical court 
dissolving the marriage was conclusive evidence that 
the first marriage was void, and that the issue of the 
second marriage was legitimate. .So in Kenn’s case, 7 
Co. 42, 43. it was holden, “ that the sentence” of the 
ecclesiastical judge “ should conclude as long as it re- 
mained in force.” So in Buller’s N.P. 244. it is said, 
“ In an action upon a policy of insurance, with a wat- 
ranty thatthe ship was Swedish, the sentence.of a French 
admiralty court condemning the ship as English: pro- 
perty, was holden conclusive evidence.” This case is 
taken from The Theory of Evidence, published in 1761, 
and. consequently was before our revolution. It seems 
to be the.first case noticed in the books, where the prin- 
ciple was applied to a case of insurance. The case of 
Fernandes v. De Costa, Park, 177,178. was in the 4th 
year of George LII. long before our revolution, In 
that case the sentence of the French prize court was 
holden to be conclusive evidence in favour of the un- 
derwriter. The counsel cited also Carth. 225. Fones 
v. Bow, where the sentence of the spiritual court was 
holden to.be conclusive. Also the Dutchess of Kings- 
ton’s. case, 11 State Trials, and the case of, Moses v. 
M‘Pherlan, 2 Burr. 1005. and Walker y. Witter, Doug. 
1. Galbraith v. Nevil, Doug. 5. in note. Lord Kaim’s 
Principles of Equity, 369 to 375, 


Thus stood the cases before the revolution. The 
inciple of law was, Gxed and general; and all the 
| a decisions are but puplications of the principle to 
particular cases. Once it the case of Hughes v. 
Cornelius to be law, and the whole doctrine, to the ex- 
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tent to whichiit has been tag pee be: 2 
necessary consequence. the parties it is, 
admitted to be conclusive, and as to the title to the thing, 
the question is at rest. The plaintiff in this case wag 
party to the suit in the vice-admiralty at Gibraltary 
He is bound by the sentence at all events, howeversit 
might be with regard to another As to him it 
has passed ad rem 7 f the property in the 
thing has passed, why not the title to its value? . The 
title is as much gone from the underwriter asit is from 
the assured. He is equally precluded from the chance 
of recovery and. from: the benefit woe 

By the sentence the property is changed. 

an act of arbitrary power, or of superior force, or 
an act of legislation, buat by the judgment of a courtef 
competent, peculiar, and exclusive jurisdiction. . For 
among nations, the court. of the captor is as. much @ 
court of peculiar and exclusive jurisdiction of the ques 
tion of: prize, as the ecclesiastical courts are in England 
of ecclesiastical causes... ‘) Rae 


It is the adjudication of a court to whose jurisdiction 
he has submitted, by putting in his claim, and before 
which he was bound to support the neutrality ofthe 
pr » in order to give him a right to recover against 
the un i They do not undertake .to 
the neutrality of the - Thatis entiely bia 
business, and if he-fails to do so, and by that tacans 
the property is lost, the loss must fall upon him.) ) 


It is of less importance which the quesias.tb 
decided, than that it should be caubale When the law 
is nee ascertained, merchants and underwriters will 
make their contracts accordingly, and provide against 
the effect of foreign fe omg they think proper. _ 


The warranty of neutrality necessarily refers to the 
decision of foreign prize. courte. . ity is a ques- 
tion incident to that of prize, which can be tried:only 
in a foreign court, because it can only be tried. ina 
court of the belligerent captor, and our own courts 
the courts of a neutral nation. Courts. of»prizé 
courts of the law of nations, and their decisions upon 
questions arising under the law of nations, are to be 
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considered as the judgments of domestic courts.’ The Feressx: 
; question of ne lity ie. always expected to be agitated: “°™* 

in a foreign’ tribunal. The underwriters donot take Newsonr 

upon themselves the risk of condemnation for want of  Iws.\Co: 

the meutral character, and it is to protect them from Gaya 

that risk that the warranty of neutrality is inserted. But 

if the sentence is: conclusive to prevent them from all 

chance of recovering the rty, and not conclusive 

in their favour against claim of the assured, the 

warranty of. neutrality would afford them no 

from the risk against which it was the understanding of 

the parties that they should be protected. 


©The counsel then went: into an examination of the 
cases of Rapalje v. Emory, 2 Dall. 51. 231. . Penhal- 
low v. Doane, 8 Dail. 85. 88. 116. Vasse ve. Ball, 2 
Dail. 270... Vandenheuvel’s case, 2 N. Y. Cases in Error, 
226. and Maley v. Shattuck, 3 Cranch, 488. to show 
that the inclination of the courts in this country 
was in favour of the conclusiveness of a foreign sen- 
pore ” 


They also spray cases of Bernardi ¥. Mot- 


ley v. Chase, Park, 363, (0). 5th ed. Lothian v. 
Henderson, 3 Bos. & Pul. 499. Baring v. Royal Ex. 
In. Co. 5 East, 99. Mayne v. Walter, Doug. 363. 
Pollard y. Bell, 8 T. R. 434. Bird vi Appleton, 5 T. 
R. 562. Price v. Bell, 1 East, 663. and on v. Glad- 
stone, 5 East, 155. not only toshow how far mo 
doctrine has been extended in England, but to 
by the declarations of the judges that the principle, ts 
applied to insurance cases, was adopted 5 undisputed 
‘ before’our separation from Great Britain. 


» 8+ The condemmation was the consequence of the 
improper act of the master, for which the underwriters 
are not answerable. 

duderovieers are not liable for a loss proceeding 
from negligence or misconduct of the master, unless it 
amount to barratry. Purk, 24. 1 Emerigon, 364. 373. 
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401. 441;. 2 Valinyit9 © 7 Te Rei I6Ons 4 Dallsi294, 
and the case of Gray v. Myers,: MS. ui % 


Argument, in reply. 


es vieseai 

1. The master of the vessel made no attempt to enter 
Cadiz after notice. He never.had the power, because 
he never had the possession of his vessel after the warn., 
ing. An attempt consists of ‘an’ act as well as of an 
intent. But here there is evidence of an intent only. 
All the cases cited show some act done with the intent 


fh Ae 
: NAY 


to enter. ee 
2. As tothe question of conclusiveness ; all the 
cited from 4 and 7 Co. Carthew, and 2 Burrows, 
domestic sentences. The case cited from Bul, Ny. 
and The Theory of Evidence, is of no authority. 
does not appear when, nor where, nor by whom at was 
decided. -The book is anonymous, and. refers, 
the case of Hughes v. Cornelius, 2 Shower, 232. which 
does not support it. The case of Fernandes y,. Da 
Costa is not against us» There the sentence was. sup- 
ported by an answer in chancery of the plaintiff, 
left to the jury by Lord Mansfield, with ohn allt 
dence ; and the plaintiff was permitted to give evidence 
to show the ship ‘was Portuguese, as warranted. |The 
case of Rapalje v. Emory was a foreign attachment, and 
the only decision upon .it was to give validity to the 
title of the property condemned. In the case of Vi 
v. Ball, the court did not decide the sentence to 
conclusive, but went into an examination of its merits. 
The common law courts have exclusive je isdicti 
of questions of insurance, and wherever question 
of neutrality is necessarily involved in a question of,in- 
surance, they have as complete jurisdiction to. try the 
question of neutrality, as a court of prize has. Thatcourt 
which has jurisdiction of the principal question, has 
necessarily Jurisdiction of all incidental questions, The 
underwriter takes upon himself the risk of um 
capture, and the court which is to decide upon his li 
bilitv in the particular case, must necessarily.’ 
whether the capture were lawful or not; and if found 
to be unlawful, the plaintiff must recover. 
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2's. No words of the’ master could amount ‘to, Such 
conduct as would exonerate the underwriters. He did 
- go act whatever. 


*. February 8, 1808. ) 
WMaxstAix, Ch. J. (all the seven judges being pre- 
sént) delivered ‘the opinion of the court as follows : 


viz. 


This suit is instituted to recover from the underwri- 
ters the amount of a policy insuring the brig John, on 
a voyage from Charleston to Cadiz. The. vessel was 
captured on her passage by a British squadron then 
blockading that port, was sent into Gibraltar for adjudi- 
¢ation, sa, was there condemned. by the court of vice- 
sairaly as lawful prize. The assured warrants, the 

ip to be American property ; and the defence is, that 
this warranty is conclusively falsified by the sentence of 
condemnation. 


bens points made. for the consideration of the court 
‘ i? B ; a: 


“Ist. Is the sentence of a foreign court of admiralty 
conclusive evidence, in an action against the. under- 
writers, of the. facts it professes’ to decide? If so, 


2d. ‘Does this sentence, upon its face, falsify the war- 
ranty contained in the policy? If not, 


3d. Does the special verdict exhibit facts which fal- 
sify the warranty ?- | | 


The question on the conclusiveness of a sentence of 

a foreign court of admiralty having been more than once 
elaborately argued, the court reluctantly avoids a deci- 

sion of it at present. But there are particular reasons 

which restrain one of the judges from giving an opinion 

on that point, and another case has been mentioned, in 

which it is said to constitute the sole question. In that 

case, it will of course be determined. 





Firzsim- 
MONS 
¥. 
Newrporr 


Ins. Co. 


er ee 


inet Et ee sais 
refore, court 
cause could be decided on the second and third points. 


Admitting for the om, sentence of a fo- 
reign court of x fe poe i on 
singh it professes to nei tha aly fo x 


the warranty contai 
is American property ? 


The sentence declares “ the said bri eas 
cleared out for Cadiz, a port actually thockade 
arms of our sovereign lord the king, gin that the 
ter of said brig eS wal intention of ¢ 
that port, after warning. t on 
to ae: ins. dines bapane Sod violati 
thereby notified.” et 


The sentence, then, "oe aah the brig to have 
been ‘American, property,, But it is contended by the 
counsel for the underwriters, that a ship warranted to 
be American is. impliedly warranted to conduct herself 
during the voyage as an American, and that an 


‘ to enter a blockaded port, knowing it to be 


forfeits that charpeters Ye 


tangy 
x bb 4 


- It remains, then, to inquire, whether the = 
proves the brig John to have violated pe beet 

ade; that is, whether the cause of 

alleged in such terms as to shen that hc veal 3d 
feited her neutral character, or in such terms as to show 
its insufficiency to support. the sentence. 


The fact of clearing out for a blockaded ey 
itself innocent, unless it be. accompanied with. 
ledge of the blockade. . The clearance, therefore, % 
not considered as the offence ; the persisting im the in- 
tention to enter that port, after warning by the block- 
ading force, is the ground of the sentence. ad 


This position cannot be contraverted. 


Is this intention (evidenced by no fact ciate a 
breach of blockade? ‘This question is to be decided by 
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a reference to. the law of nations, and tothe treaty be 

sapetn shes nined Spins, sand Great Britain, °° a5 

7 o SAN ya 

Vattel, b. 3. 8. 17r. sa says) “ All commerce is entirely 

prohibited with a besieged town. If L lay soap xo 8 toa 
place, or only form the blockade, I have siigtite hin 

der maligs rite iminicms and to treat as an enemy 


whoever to enter the place, gar by shone 


to the besieged, without my leave.” 


The right to treat the vessel as an pa is declared, 
‘by Vattel, to be founded on the attempt to enter, “and 
certainly this attempt must be made by a ey know- 
ing the fact. 


‘But this subj ect has te precisely regulated by the 
treaty between the United States and Great. Britain, 
which was in force when this condemnation took place. 
That rey contains the following clause : 


“ And whereas it irequsendly happabe thateesdals sail 
fora. port or place belonging to an enemy, without 
that the same is either besieged, blockaded or 


ers it is agreed that every vessel so circumstan- 
ced may "be turned away from such port or place, but 

she shall not be detained, nor her cargo, if not contra- 
band, be confiscated, unless after notice she shall again 
attempt to enter ; but she shall be permitted to go to any 
other port or place she may think proper. ? 


he 


This treaty is conceived to be'a conect expesition of 


the law of nations ; certainly it is admitted by the par-. 


ties to it, as between themselves, to be @correct.expo- 
sition of ‘that law, or to constitute a age in phe iP of 


it. 


Nesher the law of ‘nations nor the tndeny nabenild of 
the condemnation of the neutral vessel for the imtention 
to enter a blockaded port, unconnected with any, fact. 
Sailing fora blockaded port, knowing it tobe blockaded, 
has been in some English cases construed.anto malged at- 
tempt to enterthat port; and has therefore been 
a breach of the blockade from the departure of the = 


Vol. IV: Ce 
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sel. Without giving any opinion on that point, itvmay 
be Pe 08 8-0 cases: the. fact of vaailing 
coupled with the intention, and the sentence of con- 
demnation is founded’ on anactual breach of blockade. 
The cause assigned for condemnation would be a justi- 
fiable cause, and it would be for the foreign court alone 
to determine whether the testimony the alle- 
gation that the blockade.was broken. this sentence 
averred that the brig John had broken the blockade, or 
had attempted to enter the port of Cadiz after warning 
from the blockading force, the cause. of condemnation 
would have been justifiasle, and without. 
the conclusiveness of the sentence, the assured . 
not have entered into any inquiry respecting the ae 
of the vessel. But this is not the langua: and og: 
tence. An attempt to enter the port 
alleged, but persisting in the intention, — ilies 
warned not to enter it, is alleged cain he eg 
demnation. This is not‘a good cause under the 
It is impossible. to read that instrument without “per- 
ceiving a clear intention in the parties to it, that after 
notice of the blockade, an attempt to enter the port 
must be made, in order to subject the vessel to confis- 
cation. By the language of the treaty it would appear 
that a second attempt, after receiving notice, must be 
made, in order to constitute the offence which will ‘jus- 
tify a confiscation. “ It is agreed,” says that instru. 
ment, “ that every vessel so. circumstanced” (that is, 
every vessel sailing for a blockaded port, without know- 
ledge of egy oar bab a be turned away from such 
or pe she shail not be detained, nor her 
t contraband, be confiscated, unices a4 
i a we bags shal ogee oun to enter.” 


These words s strongly i import a sitpaléston that thete 
shall be a free agency on the part of the commander of 
_ the vessel, after receiving notice of the blockade, and 
that there shall be no detention nor condemnation, un- 
less, in the exercise of that free agency, onerie at- 
tempt to enter the eyed ay npr grtenepa sts 


It cannot be neceesatyto state that testimony which 
would amount to evidence of such second attempt. 
Lingering about the place, ‘as if watching for an oppor- 


SHES SC EREEETESE 


eHresss 
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anes to sail into it, or the single circumstatice of not 
- for some other 


~ and determined declarations tpt se deton 
break the blockade, might be evidence of an attem 


aiter warning, to enter the blockaded port. A... whe- — 


ther these circumstances, or others, ma 
amount to evidence of the offence, the 
attempting again to enter, and “ unless, after sete. 
she shall. again attempt to’ enter,’ the two nations ex- 

essly stipulate »“* that she shall not be detained, nor 
o- cargo, if not contraband, be confiscated.” It would 
seem as:if, aware of the excesses which might be jus- 
tified, by converting intention into offence, the hae 
ricar negotiator had required the union of fact with i in- 
tention, to constitute the breach of a blockade, 


Any 


The cause of condemnatién, then, as déacribea”t in 
this sentence, is one which, by express compact between 
the. Unised States and Great Britain, is an insufficient 
cause, unless the intention was manifested in such man- 
ner as, in fair construction, to be eqiivalent to’ an at- 
tempt to enter Cadiz, after knowledge of the blockade. 


This not being proved by the sentence itself, the parties 
are let in to other evidence. 


However conclusive, then, the sentence may be, of 
the particular facts which it alleges, those facts not 
amounting, in themselves, to a justifiable cause of Con- 
demnation, the court must look into the special verdict, 
which explains what is uncertain in the sentence. 
special verdict shows that the vessel was seized on her 
approaching the port of Cadiz, without previou~know- 
ledge of the blockade; that she never was turned away, 
and “ permitted to go to any other port or place ;” that 
she was “detained” for several days, and then sent in 
for adjudication, without being ever put into the posses- 
sion of her captain and crew, so as to enable her either 
“again to attempt toenter” the port of Cadiz, or to 
sail for some other port ; that while thus detained, the 
commander of the blockading squadron drew the cap- 
tain of the John into a conversation which must be 
termed insidious, since its object was to trepan him. 
into expressions which might be construed into evidence 
of an intention to sail for Cadiz, should he be liberated ; 
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that availing himself of some equivocal, unguarded, 
and perhaps  indjecroet wniWers on the part of the cap+ 
tain, the vessel was sent in for wo egerarey ah ; and or 
those expressions was condemned. 


202 


This court is of opinion that these facts do not amount 
to an attempt again to entér the port of Cadiz, and 
therefore do not amount, under the treaty between the 
United States and Great Britain, to a breach of the 
blockade of Cadiz. The sentence’of the court of vice- 
admiralty in Gibraltar, emigre 4 “ya bear nye om 
falsifying the warranty e ohn was 
rican property; or as disabling the gh promt from re- 
covering against underwriters in this action, and 
the testimony in the case shows that the blockade was 
not broken. . ae 

ia 

The judgment of the circuit court is to be roumyl 
with costs, and it is to be certified to that court, that 
judgment is to be entered on the yim verdict ~ _ 
plaintiff. 


~ 


Sulgnnee yevieioil he 
—= B >— 
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ERROR to the circuit court for the district of Penn: 
sylvania, im an action for a total loss, on a policy of in- 
surance on the Brig Rolla, her cargo and freight. ~ 


The material facts stated, were, that the Brig Rolla, 
a neutral vessel, While Enc the voyage insured, 


was captured by a be rent cruiser, atid libelled as 
prize of war. On the 9th nf July, 1806, a final sentence 
in favour of the vessel and cargo was passed, and on the 
19th of the same month, about 1 o’clock P. M, resti- 
tution was made. On the 17th of July the assured in 
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New-York.received information of the capture, andim- Mansnavr 
mediately gave orders to his agent in Phi ia to Datasets 
abandon to the underwriters. In pursuance oftheseor- — jx5Co. 
ders the offer to abandon was made on the morning of wes 
the 19th. - e , tech- 
The judgment of the court below was for the defend- pon peo 
ants. ses with a 
final decree of 


if! ( tate restitution ; 
Hopkinson, for plaintiff. although that 


. ‘' decree may 
The question ,in this case. is whether the plaintiff ig not have been 


: ae £7 i - executed at 
entitled to recoyer fora total, or only for a partial loss. tree oe 


. the offer to 
. The procagls of the cargo have been received by the abandon. 


plaintiff, who .sold the same for account of the under- 
writers if they will receive them. 


_. If the abandonment was made before the restoration 
infact of the cargo to the captain on the 19th of July, the 
plaintiff has aright to recover for a total loss, according 
to the decision in Rhineélander’s case, at last term, (ante, 
pp» 41. : 


The plaintiff having shown a total loss, by the capture, 
it is incumbent on the defendants to show that the pro- 
perty was restored before the abandonment. Onthe 17th 
the plaintiff received information of the capture; on the 
18th he wrote, and put into the post-office at New-York, 
the ‘letter to his agent in Philadelphia, directing the 
abandonment to be made; on the 19th it was received 
in Philadelphia, and the abandonment offered. The 
abandonment must relate to the 18th, when the plaintiff 
wrote his letter and made his election to abandon.. Aban- 
donment is an ex parte act, and if the plaintiff has aright 
to abandon at the time when he elects and offers to aban- 
don, the defendants are liable from that time. No con- 
sent is necessary on the paft of the defendants. The 
plaintiff was bound from the date of his letter; and the 
defendants must be equally bound. 


But although the property may have been in fact re- 
stored before the abandonment, if that restoration was 
unknown to the plaintiff, it is yet an undecided question, 
whether the abandonment is not valid. 
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Mansuatt The opinion of Lord Mansfield in Hamilton vy. Mendes, 
Deiawanz Unlike the opinions» of that great man, is confused and 

Ixs.Co, contradictory, sometimes making the question of right 
wer to abandon depend the state of the a ts 
.. and sometimes on the fact itself. 

































It is not recall! that the imsured should be 
bound to abandon upon receipt of the first intelligence, 
and yet the underwriter be permitted to take advan 

of subsequent events. There would be no mutuality in 
this principle. It would be ruinous to merchants thus 
to be kept out of their money. Besides, the contract is 
for indemnity, and there can be no fairer mode of ascer- 
taining the indemnity than to give the underwriters the 
thing itself, subject tothe chance of recovery, and. let 
them pay the price. © Lf the thing is restored and g ietaks 
a good market, the underwriters derive the bevefit ; ee if a 
loss happens, it is what they are bound by their contract 
tosustain. But as to the state of the fact itself, we con- 
tend that there was no actual restoration of the’ property 
before the offer to abandon. If there was, it is forthem 
toshow it. The onus proband is on them. 


If it is necessary to the justice of the case, the court 
will divide the’ day, and ascertain which event did first 
actually happen. 3: Burrow, 1434. Combe v. Pitt. 


Dallas and Rawle, contra, contended, 






That the peril being at an end, at the time of the offer 
to abandon, the plaintiff cannot recover for a total loss, 
unless the consequences of the capture created a total 
loss either in fact or in law. 






The peril by capture was at an end on the 9th of July, 
when the final decree of restitution, was pronounced in 
the court of dernier resort. 






The right to restitution was consummate, and the au- 
thority to restore absolute. What remained was mere - 
matter of form. The vessel and cargo were in the hands 
of the public officer, who held the same, after the decree, 
in trust forthe owner. There was no longer any hostile 
or adverse possession. The property was in no dan- 
ger of condemnation, or even of further detention. 
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“The state of the fact, and not of the information, is 
the test of the right to abandon.. If intelligence were 
the test, any idle vague.rumour might compektheunder- 


writers to pay a total loss when the property was in fact 
in perfect safety the whole time, 
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The contract is that the property shall not perish by 
the peril, not that it shall not encounter the peril, A 
storm may injure it, but if the injury does not exceed 
half the value, and the voyage be not broken up, it is 
not a total loss. ‘The underwriters are only bound to 
pay the partial loss. It is acontract of indemnity only ; the 
liability of the defendants therefore must depend on the 
state of the fact, and nutof the intelligence. Park, 77. 
165. 160. 144, 145, 146, 148, 152.. 156. 167. 

Ca. N. P. 237. M*Masters y..Shoolbred, Rhinelander 
v. In. Co.. Pennsylvania, (ante, p.41.) Dutilgh v. Gath ff, 
cited in Rhinelander’s cuse, 1 N. Y. Cases in Error, 21, 
22. 1 Fohnson, 205. 

It is not contended that the consequences of the cap- 
ture created a total loss, either in ao orinlaw. The 
expenses, pillage, and damage did not amount to more. 
than one-fourth of the insured value, and these the under- 
writers are. willing to pay. The vessel arrived at her 
destined port. She performed the voyage insured. 


Ingersoll, in reply. 


It is said that the restitution is to be considered as re- 
ferring back to the time of the decree ; but that Pw was 
otherwise decided in the case of Dutilgh y. Gathff, in 
the supreme court of Pennsylvania. It was there de- 
cided that although at the time of the offer to abandon, 
there was a decree of restitution, yet as that decree was 
not known to the party who offered to abandon, and as 
in fact the property was then in possession of the captors, 
the insured had a right to recover for atotal loss. 


February 23. ¢ 


Marsuaty, Ch. J. after stating the facts of the case 
as above, delivered the opinion ef the court as fol- 
lows. 
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The question submitted to the consideration of ‘te 
court is this: Is the assured entitled to recover for a 
partial or for a total loss? 


In support of the claim for a total loss, two points 
have been made : eS 


1st. That the state of information at the time of the 
abandonment, not the state of the fact, must decide the 
right of the assured to abandon. | 


If this be otherwise, then, it is contended, 


2d. That the right to abandon is coextensive with the 
detention, which continued until restitution was made 
in fact, and that restitution in fact, though made on 
the same day, was posterior in point of time to 
abandonment. sal 


1. Does the right to abandon depend on the fact, or 
on the information of the parties ? 


The right to abandon is founded on an actual or lel 


total loss. It appears to the court to consist with 
nature of the contract, which is truly stated to be a 
contract of indemnity, that the real state of loss at the 
time the abandonment is made, is the proper and safe 
criterion of the rights of the parties. Might they de- 
pend absolutely on the state of information, a seizure 
which scarcely interrupted the voyage might be, and 
frequently would be converted into a total loss, and the 
contests respecting the real state of information might 
be endless. Intelligence of capture and of restitution 
might be received at the same time, and the insured 
might suppress the one and act upon the other.. 


This point came under the consideration of the court 
in the case of Khinelander.v. The Insurance Company of 
Pennsylvania, in which case it was said, that “ where 
a belligerent has taken full possession of a vessel as 
prize, and continues that possession to the time of the 
abandonment, there exists, in point of law, a total 
loss.” The court, in delivering this opinion, under- 
stood itself to require, that the continuance of the pos- 
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session up to the time of the abandonment, or, a‘tech- Marsmart 
vw 


nical total loss incurred, notwithstanding the restora- 


sn was necessary to justify a recovery as for a total a 
Se . 


’ . 
In considering the second point, the court preceeded 
to inquire whether the technical total loss on which the 
Tight to abandon depended, was terminated by the de- 
eree of restitution, or continued until that decree was 


earried into execution, and restitution was made in 
fact. 


The real object of the policy is not to effect a change 
in property, but to indemnify the insured. Whenever, 
therefore, only a partial loss is sustained by one of the 
perils insured against, the original owner of the proper- 
ty retains it, prosecutes his voyage, and recovers for 


But the voyage may be really broken up, without the 
destruction of the vessel and cargo. A detention by a 
foreign prince, either by embargo or capture, may be 
of such long duration as to defeat the voyage. This is 
aperil insured against, and of its continuance no’ cer- 
taim estimate can be made. In the case of capture it 
is, for the time, a total loss, and no person can confi- 
dently say that the loss will not finally be total. So of 
an embargo. Its duration cannot be: measured, and it 
may destfoy the object of the voyage. These deten- 
tions, therefore, are, for the time, total losses, and 
they furnish reasonable ground for the apprehension 
that their continuance, may be of such duration as to 
break up the voyage, or ruin the assured, by keeping 
his property ot of his possession. Such a case, there- 
fore, upon the true Bate i of the contract, has been 
considered as justifying an abandonment, and a réco- 
very for a total loss, 


But when a final decree of restitution, from which it 
is admitted that'no appeal lies, has been awarded, the 
peril is over. On no reasonable calculation can it be 
supposed that such a delay of restitution willensue, as 
from that time to break up the voyage. There is no 
reason to presume a subsequent detention on the part of 

Vol. IV. Dd 
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the foreign prince. There is no motive for such de- 
tention. The master of the captured vessel may per- 
haps not be ready to receive possession, and the delay 
may proceed from him. At any rate, without some 
evidence that the peril was not actually determined, the 
court cannot consider it as continuing after the sentence 
was pronounced. A _ technical total loss originates in 
the danger of a real total loss. The court cannot sup- 
pose such a danger to have existed after a final sentence 
of acquittal, re some order of court relative to a 
reconsideration could be shown, or it should appear 
that some other delays were interposed by the court 
which had pronounced the sentence, or by the sovereign 
of the captor. 


Had the facts on which this question depends been 
known at New-York and Philadelphia as they occurred, 
could it have been said that there existed a technical 
total loss? After a decree of restitution, could it be 
said that while means were taking to carry that decree 
into execution, while the mandate for restitution was 
passing from the court to the vessel, the assured had a 
right to elect to consider his vessel as lost, and to aban- 
don to the underwriters? To this court, it seems that 
the right to make such an election at such a time, would 
be inconsistent with the spirit of the contract, and that 
the technical total loss was terminated by the decree of 
restitution, unless something subsequent to that decree 
could be shown toprove the continuance of the danger, 
or of an adversary detention. 


Nothing in this opinion is ingended to. extend to the 
case where a cargo may be lost, without the loss of the 


vessel. 


There is no error in the judgment of the circuit court 
of Pennsylvania, and it is to be affirmed with costs. 


Judgment aflirmed, 
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THIS cause was now argued again hs beatings On the 4th | 
and Jngersoll, for the plaintiff in error, and by Rawle of October, 


1776 th 
and £. Tilghman for the defendant. of Now-jam | 


os Av com. | 

The report of the former argument* hecaabis ne Pe 8 
full, it is deemed unnecessary to state more of the ar- aro mle 
gument, at this term, than will be sufficient to show the state, and 


points to which additional authorities are addressed. hed 8 right to 
compel the 


inhabitants of 
For the plaintiff i in error, it was contended |. the state to 


BY become citi- 
1. That Daniel Coxe was born an alien to the state of a thereof. | 
New-Fersey; and when the revolution commenced, had ae ae 
a right toc use his side in a reasonable tithe, and could colony of — 
not be made a citizen of the new state against his will. ew Jersey 
Upon this point were cited, 2 Dall. 234. Coignet v. Pet- - gs an | 
tit. 2 Rutherforth, 30. 1 Bl. Com. 212. 3 Dall, 225, and resi ‘ding 
Ware v. Hylton. Plowdenon alienage. 3. 407: 15. 19, there until 
24. 119. Laws of the U.S. voh 7. pu l47, vale 9p. the year 177% | 


but who then — 
165. wol. 6. p- 80. joined the 


British army, 
2. That even if he could, contrary.to his maturalial- °°¢ ov | 
legiance, be compelled by force to’ become a citizen-of to the British, | 
the new state, his consequent allegiance to suchmew claiming to_ 
state could be temporary only, and could not exist-longer a a: Britich 
subject, and 
than the pressure of the force existed. He a. right demanding | 
to escape from that force, and to throw falle- and receiving | 
giance, if he could. Naturalallegiance, i+ e. the-alle- compensation 
giance due from birth, is the only kind by the rule oe , 
of the common law, cannct be shaken off. . Voluntary his loyalty 
allegiance, by naturalization, and a fortiori, allegiance and his suf- | 
imposed by force, is not perpetual... No fiction ean ——— pod 
make a natural born subject. 7 Co. 13. 38. 19. Vaughan right pa 
280. Craw v. Ramsay. 1 Bi. Com. 369. 5 Vesey, jun. 
781. Somerville v. Somerville. Zouch, de Fure inter 
Gentes, 144. ed. 1659, pars 2. 8. 2. num. 16, 
| 4c 200 
* Ante, vel. 2. p. 280. Feb. term, 1805. 143 _163| 
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It wasalso contended that the doctrine relied upon from 
Colvin’s ease was an pf Sodio dictum, ed. even 
upon the principal point of eet case, the judgment of 
the court was influenced bythe known wishes of king 
James. To shake the authority of that case, the coun- 
sel cited, Collectanea Furidica, 16. 8 Biographia Brit- 
tanica, art. Coxe. 5 Co. 40. (6). Rapin’s Hist. Engi . 
anno 1606, 1607. Hume's Hist. Ene. anno 1604. Hare 
grave’s introduction to the case of the Post-nati. 11 
State Trias, 75. id. ‘85. Lord ¢ Speech. 1 A 
H. P. C. 68 11 State Trials, 106. Lord Ellesmere’s 
opinion. Sir Robert Phillips’ speech in 2d of Car. LE 
anno 1628. Stat. de prerogativa regis, annd 1324,” 


On the part of the defendant in error, it was con- 
tended. : 


1. That whatever be the principles of natural 
law, the state of New-Jersey was sovercign and inde- 
pendént, and had a right to legislate upon the subject of 
allegiance, and to declare who were the citizens from 
whom it was due. . 


That by the principlés of the common law, Daniel 


Coxe had a right to inherit lands in New-Jersey. 


In support of these points, the following authorities 
wete cited. 1 Bl. oe, — — Laws of New: 

ersey of the 20th ember, 1777, 29th of Decem- 
be. Th A manuscript opinion given by Lord Kens 
yon, on ates of February, 1784, while he wae at the 
bat, that the American anténati were entitled to hold lands 
in England. The case of Hamilton v. Eden, decided 
by Ch. F. Bil#worth, in North Carolina, stated in’ the 
printed account of the proceedings of the commissioners 
undef the British treaty. The case of Dr. Ingles, sta- 
ted in the same proceedings. Plowden on alienage, 19. 
Laws of NM. Fersey, 27th September, 1782. Vaitel, Pre- 
liminary Discourse, #, 9. 21. 24. 25) Grotius, Bi 2. 'e. 
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5.8.24 8 Dall, 158. 162, and Brown's tase, in Mi lovaive 


Scotland, as stated by Mr. C. Lee.* elgh oa ‘+ 
February 23. Suis as, 


Cusine, J. delivered the opinion of the court, as 
follows.t, * oe . 


The court deems it unnecessary to detlare an opinion 
upon a point which was much debated in this cause, whe- 
ther a real British subject born before the 4th of July, 
1776; who never from the time of his birth, resided 
within any of the American colonies or states, can, up- 
on the principles of the common law, take lands by 
descent in the United States ; because Daniel Coxe, un- 
der whom the lessor of the plaintiff claims, was born in 
the province of New-Jersey, long before the declaration 
of independence, and resided there until some time in 
the year'1777, when he joined the British forces.» _ 


* 
so 
oo 3 
a 28 1} 


Neither does this case produce the necessity of dis- 
criminating very nicely the precise point of time, whea 


*The case was stated by Mr. Lee, as follows : 


Alexander Brown, born in Virginia, where he always lived and 
where he died, on or about the 1802, was the eldest brother, in 


year 
the elder line, of a family, some of whom al lived in 
thi death of a collateral relation in eatand since his 
death, the descent of a landed estate was cast, and the question arose 
whether the gon Of Alexander Brown, born since the year 
1784, or his sisters.born before .. + treaty of peace, or’ son 
of William Brown, the second brotker born before the y of peace 
in be sar) where he always has lived, or the relations of the intestate 
in , who always lived there, and were real British subjects, 
or any of them inherited the estate. os 


Upon a contestation of these rights, it was determined in the court 
of competent jurisdiction, lately in Scotland, that the estate de- 
scended to the eldest son of Alexander Brown, under the statute of 
Anne, and the treaty of 1794.. The cause was carried by-appeal to 
the superior court, who affirmed the sentence in his favour. By his 
guardian the young man is now in receipt of the annual income, This 
decision was made about two years ago. 


CHARLES LEE. 
February 4th, 1808. 


t Fohnson, J. did not vote upon thisquestion ; and Todd, J. gave no 
opinion, as he had not been present at the argument. 
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Daniel Coxe lost his right of election to abandon the © 
American cause, and to adhere to his allegiance to the 
king of Great Britain; because he remained m the state 
of New-Jersey, not after she had declared herself 
a'sovereign state, but after she had passed laws by which 
she pronounced him to be a member of, and in alle- 
giance to the new government. The court entertains no 
doubt that after the 4th of October, 1776, he became a 
member of the new society, entitled to the protection 
of its government, and bound to that government by the 
ties of allegiance. 


This opinion is predicated a principle which is 
believed - “undeniabl iable, Thea she me yi which 
composed this tnion, so. far at least as regarded their 
municipal regulations became entitled, from the time 
when they declared themselves independent, to all the 
rights and powers of sovereign states, and that they did 
not derive them from concessions made by the British 
king. The treaty of peace contains a recognition of 
their independence, not a grant of it. From hence it 
results, that the laws of the several state governments 
were the laws of sovereign states, and as such were ob- 
ligatory upon the people of such state, from the time 
they were enacted. We'do not ‘mean to intimate an 
opinion that even the law of a state, whose form of go- 
vernment had been organized prior to the 4th of July, - 
1776, and which passed ‘prior to that period, would not 
have been obligatory. The present case renders it un- 
necessary to be more precise im stating the principle ; 
for although the constitution of New-Jersey was formed 
ae to the general declaration of independence, the 
aws passed upon the subject now under consideration 
were posterior to it. = . 


eS te the situation of Daniel Coxe, 


on the 4th of October, 1776, let us see whether it was 
in any respect changed by his subsequent conduct, ‘in 
relation to the new government. Without expressing an 
opinion upon the right of expatriation as founded on the 
common law, orupon the application of that principle to 
a person born in the state of New-Jersey, before its 
separation from the mother country, we think it con- 
elusive upon the point, that the legislature of that state 
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by the most unequivocal declarations, asserted its right to 
the allegiance of such of its citizens as had left the state, 
and had attempted to return to their former allegiance. 


The act of the 5th of June, 1777, contains an express 
declaration that all such persons were subjects of the state, 
who had been seduced by the enemy from their alle- 
giance. The law speaks of them as pugitives not as aliens, 
and they are invited, not to become subjects, but to re- 
turn to their duty, which the legislature clearly consider- 
ed as still subsisting and obligatory uponthem. = 


The inquiry which the jury is directed to make, by 
the act of the 18th of April, 1778, in order to laya 
foundation for the confiscation of the persomal estates of 
these fugitives is, whether the person had, between the 
4th of October, 1776, and the 5th of June,.1777, join- 
ed the armies of the king of Great Feat 85 her- 
wise offended against the form of his allegiance to the 
state. akin ried of ris ae is pecultarly import- 
ant, because it provides not only for past cases, which 
had occurred since the 5th of June, 1777, but for all 
future cases, and in all of them, the inquiry is to be 
whether the offender has joined the armies of the king, 


or otherwise offended against the form of his allegiance 


to the state. 


ri . 


: 


pees ta 


ing all this time, the real estates of these p 
remained vested in them ; and when by the ‘law shine 
11th of December, 1778, the legislature thought proper 
to act upon this part of their property, it was aa 
be forfeited for their offences, not escheatable on the 


ground of alienage. This last act is particularly entitled 


to attention, as it contains a legislative declaration of the 
point of time, when the right of election to adhere to 
the old allegiance ceased, and the duties of allegiance to 
the new government commenced. Those who joined 
the enemy between the 19th of April, 1775, and the 
4th of October,+1776, (when an express declaration up- 
on the subject was made,) and who had not since return- 
ed and become subjects in allegiance to the new govern- 
ment, by taking the oaths of abjuration and allegiance, 
are pronounced guilty of high treason, not for the pur- 
pose of affecting them personally, which would have 


M‘ILVALINR, 
vt * 
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been rhost Unjust; but with a ‘view to the confiseation 
of their’ - . And consistent with rh eer 


; Beat dire in respect to th 


as eRe ‘those’ who had left the sod 
ais oP OBE 1776, whether they had offended against 
form of their y but, whether they are -of- 
vias Dae a this act, that‘is, by having joined the 

h of April, 1716, and the 4th ‘of 

at having returned and become 


OIG tt te. ots 
, fe : bt oe gga DRA ear oteana a 
‘Having mts ‘ta sever iad ‘of New.Jersey 


‘laws. of New-Jérsey ; ; , 2 Tait had’ ‘sbForin byte 


serted, that he an offender against the form of his 
allegiance e aie ‘How then can this ‘court, act- 
ing upon t s of New y declare him an alien? 
The canetant is arin ee. prior seriiostgcety of 
peace, Daniel tled'to hold, and had a’ea- 


TERE Ae 


peer to tn Sar ica Jersey ee pai ¢ apRGe 


came an the 
quence of his siege: th 


the king, an 

election. Yn fords 

some ua. or expression, weigh by any ‘implication 
could work this effect. 


It contains an ‘acknowledgment of the independence 
and sovereignty of the United States, in their political 
capacities, and a relinquishment on the part of his Bri- 
tannic’ majesty, of all claim to the government, propriety 
and territorial rights of the same, These concessions 
amounted, no doubt, to a formal renunciation of all claim 
to the allegiance of the citizens of the United States. 
But the question who were at that period citizens of the 


~ 
wo 
on 


-RORBBEOSEEERESSRERSTSESS 
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is not decided, or in the slightest degree alluded to in Mihevanm 
this instrument ; it was left necessarily to depe 
the laws.of ee 8 nt ree states,; whic 


ities had acted authoritativel 
left all such persons in the si : 
ther making those yu 
of the states been declared aliens, nor 1 
their allegiance, any who had-_become, an 


pe 


as citizens, It repeals no laws of any of the states 1 


Marnie ne -of the reas baits wat s indis- 


criminate adoption ne at eae ol of more < 
chia Shamcinmipeenini "gp to foresee. — eh 


b46 AR 


Uden athe period af he ucty, he ln 2 ois , 


Jersey which had made Daniel Coxe a Bn Wg 
state were in full force, and were not repealed, 


capacity which . 
lands by descent in New-Jersey, and Derm Oh that 
the lessor of the: pidingif 10 entitled to recover. =.» 


Judgment must be affirmed with costs. 
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aang ss gi against these three 
vessels, 1 ged collector of the: dis 


of popoteradie a aps rari 
ona The sentence of the court below being in pocret at 
Rh ge gantry 4nbai 


tion of the 
case. 
This court ©" 


will permit 
iva voce tes- 
timony to be 
given of the 
value of the 
matter in dis- 


pute. 
The ap- 
praisement 


made by or- 
der uf the dis- 
trict judge by 
three sworn 
appraisers, is 
not conclusive 
evidence of 
the value, but 
it is better ev- 
idence ‘than 
the opinion of 
a single, wit- 
ness examin- 
ed viva voce 
in open court. 

After deci- 
ding the ques- 
tion of value 
upon the 
weight of the 
evidence, the 
court will not 
continue the 
cause fur the 
party to pro- 
duce further 
e*idence as to 
the value. 





of the thing im disputey;exclusive of <osts, appear to be 
2,000 dollars.. ’ pares Tsai oe VRS Das g sO es Ly 


Reed, United StatesuAttorney for thendistrict of Dela- 
aes minds] w wcuspbent on the eoueenene to show 
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. ‘shite fe Peers 41 bal. GOags 2 tal 


tion as. 
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it ty De ; OR 
But the Court said that ehe plaintiff in error must 





can. eet jurisdiction ef this 
court. This.court mu eae he its own juris: 
diction: vt Sas ps ee 38 reed Ok 4M tae 

A sritnessoras shen ioroducd in behalf ofthe Laited 


States, who was sworn and examined viva voce im open 
court to net the value. 


Bren, for the llees, read from the record an ap- 
praisement, mad ahs apes, sworn appraisers, by order 
of the district jade: by which the brig Union was ap- 
praised at 1,800 dollars,,.the sloop Sally at 400, and. 

sloop Deborah at 600, and contended that this ele 
ment being made by order of the judge, was conclusive 
evidence of the value of the matter iu dispute, although 
that appraisement was never acted upon by the claimants 
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‘The: appaalaampre ‘all dismissed for wae “of iat. 
tion in this court. 


No objection was made to the viva voce examination ‘ 
ef the witness as to the value, 
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STATES. 


murrer to evi- 
dence, the tes- 


# timony is to 


be takén most 
strongly a- 
gainst hit 


P*$ who demurs, 


croak 

Inglonon and Pot 

delivered rit fo Morrison, ‘on behalf 
The macy 


United Statesy as their 
' char i anaes DICAR 


Semen aadieedeneal whi onsi ed. the de- 
positions of T. T. Davisy'¥ B Toft 
Seueatiinean Waa eli} 


and such con- 
clusions as @ 
jury might 

> justifiably 
draw, the 
court ought 
to draw. 

A bond may 
be delivered 
as an escrow, 
by the surety, 
to the princi- 
pal obligor. 

+ one of the 
obligors, at 
the Tae of 
- executing the 
bond, in the 


FUEMESS, presence of 
Ba in ‘some of the 


gers ‘ 

beameen Bs mn Balls r ere Pawliog, ” ‘on ‘ti wos 
wars pa? bai 

that eae tt Kennedy, Shelby,: alk 99 ngleman, 


Lewis, and Adair, had agreed to be security for h 

upon which Pawling alsoagreed to become his surety, 

upon the ss condition that the other persons Be 
should join in the bond. It also states a subsequent 
conversation between the deponent and Todd, before 
signing the bond, in. which the latter denied. that he 
had agreed’ to become Ballinger’s surety, but said that 
he should not be apprehensive of danger, if all the 
men whom Davis had named would join in the bond.— 
The deposition of Bryant states that he saw Pawling, 
in the presence of Ballinger, sign the bond, on condition 


bon other 


say, e 
the. Scknowledge 
this instru- 
, ment, but 
” others are to 
f .sign it,” this 
is evidence 
ag! which 
the jury ma 
infer M4 del. 
very a8 an es- 
crow, by all 
the obligors 
who were 
then present. 


_ 
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Upon a demurrer to evidence) it is:a general rule of 

law, that the evidence must pees mn {en 

against the party demurring ; court 

to infer every thing which a jury could reasonably have 

inferred from the testimony. Doug. 134. (3d ed.) Covks- 


. wd 


edge v. Fanshaw. 2 Wash 210, 211, Stephgns v. 


White. 
: 7] (i Apabed og ews knee 

In the present case, there can be no question as tothe 
defendants, Pawling and Todd ; the only possible doabt 





. ae eae ee Se Ss lee 






* REBRUABYuHeoncue =| By 








raised is, whether the test f. Wag, Pawsixo te: 
non | ah t ir-and Ken ni: Pk we 
ee te * afashiy Tas Uxiees 
Rodney: Atorney. General: for. ted ig "SE 
coptandeity; om fac 8 ele 


retrh, ~< 


That the delivery as.an escrow ought to have been to 
a third person, and not .to Ballinger, 
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which is the proper tribunal. to decide the facts of th 
case, and throw that burden upon the court, “whose only 
duty it is to decide the aw. Demurrers to evidence 
are also extremely inconvenient in practice, especially 


demurrers. to. parol testimony, eehe bt ager 
deol atrainen "A a-he-4 


ae, 4 ary abt 


February 27. 


oF 


MarsHa.t, sae delivered Fite ut of the 
follows : 





court as DBRT) Nel ST ‘$e es StS 
Pe: ak ae ee BA: Ce ee ee 
In this case two points.are 
of che comrtytis cua Hime 9° Bet, Apes 
3 att 49° ey fai 
It is contended-by the plaintiffs in error, 
thr : 


ist. That judgment on the demurrers. to evi 


nt ee oe ae defendactors 


‘2d. That Joseph Ballinger ought abate been vt 
minted Gin paree . s 


The general doctrime on a demurrer to evidence has 
been correctly stated atthe bar, The party demurring 
admits the truth of the testimony to which he demurs, 
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The subscribing wi 
to prove its delivery, Henry Pawl | 
one time, the other Kennedy, Fodd, and 
Adair, at a different time.” With:respect to wie 


the testimony ‘required. Wi 
liam G. wef Sak an ed the-bond 


diti ‘person: he ‘should 
ssoaig ie The ote ery he adhe 


exonerated. Elijah sine 1p 

ness to the signature that * he 
saw Pawling’ — einiaes ‘upon 
condition that others, ay should also 
sign ime is 


ry 


Thése are the si fei "3 ‘Wield; and 
certainly a int believing them could not have ns 


declaring,” was delivered 
en condition. That condition not having been perform- 
ed, the bond, as to Paw jy, remains an ¢SCrow. 


The testimony, with vapeur other defendants, 
is less positive. The witness, John P. Wagnon, “was 
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dizes,” he, the defendant, in spn ip 

promised to pay. the plaintiff as a 

sonably deserved to lave therefor, in case Hack 

Grant did not pay for them; and that, in cousideration shed” ty 
of the defendant’s promise, and at his a they sold them 
and delivered to. Hackett and Grant.“ divers, goods, 
wares and merchandiges,” andr b (eieadont 
to have therefor 2,168/ sterling, of whi 
and Hackett and Grant had notice ; and. 
and Grant did not.pay, but refused.” and are insolvent ; 
of all which the defendant had none tename | considera- 
tion of the premises, promised to p plaintiffs the 
said ts fa od era reeclings of the value, Se h he 


ere auyeee Ai 













Upon she issue uae non in asstimpsity 
evidence a letter, admitted to be signed b 1 wit 
name of the deiendant, and directed, To s. Job 
and Joseph . Nate and Companys; in the, ollowi 
words: ; 
Sip. ae “Baltimore, 6th April 1795. 


* fa ie > ey al ead Cust; 
“ Gentlemen, « init Bes oat es 


$ By the recommendation of Mr. Travis, I od 
the liberty to Mae by oy oe Alexander, who 
visits England with a view of establishing connexions in 
the commercial line there.in the differenr manufactories 
and others. Base cmesmes: with fey tr Hackett, 


of this place, undertheirm, Meee, 
their plan I refer to ra ig ave 


add, that I will guaranty their ¢ 
you think it necessary, o* vied transaction they my. have 
with your house.” », Lav 


The plaintiffs ‘also. est pe offered to ‘peed in 
evidence acommission (with interrogatories, and an ex- 
hibit and depositions),.directed to two, persons,, in the 
usual form, commanding them to take the examination 
of the witnesses in writing upon the interrogatories, and 


+ Agen, « 
‘a 


the faith of 
the letter sot 
t credit. i” is 
not a written 
contract be- 
tween the 


plaintiffs and 


the © defend: 
ant, and pa- 
rol proof can- 
not be admit- 


» tedto make it 
in such. It is 
j. nota case of 


ambiguity or 
of fraud, or of - 


y mistake on 
_ the part of 


the plaintiffs. 
Semb. That 
the certificdle 
of _commis- 
sioners named 
in a dedimus, 
that they took 
in due form of 
law the oath 
annexed ‘o 
the commis- 
sion, is suffi- 
cientevidence ° 
of that fact. 
That it is 
not necessary 
ic give notice 


to the appo- 


site of 
the dine’ end 


place of exe- - 


cuting — the 
commission. 
That if the 
return of the. 
commission- 
ers be enclos- 


Li 
to send them to the court c/osed up and under. the seals of lope which is 
any two or one of them, and requiting them.to take the scaled by the 
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oath amexed! to the con but not directing 
before whom, “or in : the oath should be 
taken. fier ' 


The depobitions under this commission went to prove 
that there was no commercial house at Wakefield, (the 
town where the plaintiffs lived,) under the name of 
John and Yoseph Naylor and Company. That the firm 
of the plaintiffs was John and Yeremiah Naylor and 
Company, and’ that the Mr. Travis mentioned in the 
letter was. cnnges of the plaintiffs. - That the letter was 
in fact intended for that house, . and was delivered to it 
by Alexander Grant, of the house of Hackett and Grant, 
who obtained goods se cts -pomeh erfap be- 
came insolvent. ee 

“To thevesaiag of this Sciedttn snd i eppiaitnat the 
defendant objected, contending that the commission 
was illegally and’ defectively executed ; but the-court 
below overruled the ps: eord saffered them to be 
read. 


The’ mieesasae ion pues tins Ceitew rier the 
jury, that upon this evidence the plaintiffs were not en- 
titled to recover upon either count‘in the declaration ; 
but the court LS eon Ne ‘and instructed the “jury that the 










evidence was legal to'sup, € issue on 
Sonics shevteamees for that pu 
shoul be. 
ewe th he ee tock bre atans and 
Chip ome ewer _ Yili teary de: Ge be eR degen oa , 
Towhidl opinions of dhe court thedefendant excepted, 
and brought his'writ of error. ~~ 


"Martin, for the plaintiff in orton” 

Poe ape We. pe wet ihe ; 

1. The frie Wt OP cece ptiledtdiys ito shew in- 
formality of the’ execution of the commission to examine 
witnesses. The authority to isue such a commission, 
and the mode of executing it, depend upon the act of as- 
sembly of Maryland; d at Nove session, 1773, 
¢. 7. & 7 by whichit is enacted, “that, such commission 


shall issuc, aad the commissioners shall be appointed and 








‘ 
1 
‘ 
‘ 
( 
‘ 
‘ 











FEBRUARY, (1808. ez 227 


ualified, and such interrogatories. be - 
hibited, and such commission , be ex pes pede] 
and the depositions or affidavits taken in pursuance there- 
of, shall be published in the same manner and form, as 
in the case of a commission issuing out of the court of 
chancery for the examination of witnesses residing and 
living out of this province ; and the depositions or affi- 
davits which shall be duly.made or in virtue of aay 
commission which shall issue in pursuance of this act, 
or copies thereof duly attested, shall he admitted in evi- 
dence at the trial of the cause.” ae a dea 

The mode of issuing and executing ¢ i 

the court of, in Maryland has z con- 
formable to the English practice, except oe the act 
of assembly of 1785, ¢. 72. s. 15. the parties are permit- 
ted to be present at the examination, Srineds intel 
tional interrogatories. rite bs ' ee eidbe 


1st. We object.to the puiguticn of the cominission, 
cause it does not appear that the commissioners wore 
sworn according to law. They themselves certify tha 
they took the oath annexed to the ei ace 
say pp Sars nor in what manner have 
been..certified, by some person who lpailimered the 
oath, and who was competent.in law to.administer it ; 
and s certificate ought to show how it was. done. It 
is like the case of a commission to sorveiedp the bounda- 
aa vA fot -it has been uni ct amt 
in Maryland, . commissioners.only revurn that 
they have acted fo law in general terms, their 
return is insufficient. ‘They must certify in what man- 
ner they have executed their commission, that the coyrt 
may judge whether it be legally executed. 


2d. The commissioners were only authorised to ex- 
amine witnesses upon the interrogatories sent out with 
the commission. . But it does not appear that any inter- 
TREMarICS were sent with the commission.* . 


* 


Harper. The rule of the court below is that no commission shall 
issue until ten days after interrogatories filed. It is to be presumed 
that the clerk did net disobey the rule of court. The commissioners 
have returned the interrogatories with the depositions. 


Grant 


Marie rR, | 
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a The dele dant 
of executing the commiss € filed no interragato- 
ries. Notice is required by the principles of natural 
justice, and by the constant practice of the court of chan- 
cery. 1 Harrison’ s Ch. Prac, 444. 






dno notice of the time 


4th. The return of the commissioners s aaghl to have 
been under seal. 


Livincsrox, J. Was not the enrsiepe under their 
se 


Martin. Yes; but that is sichititiek, they ough 
to have put their seals to their certificate. 


> 


Livincston, J» I ‘have never seen any other seal 
to the return of commissions than the seal to the en- 
velope. eee aS 
nq Re 


‘ * 


3 
Martin. ‘ ; 


5th. The, commission was taken out upon. the first issue 
which was made up, and before the second issue upon the 
amended pleadings * npes which the cause was \ Apaby 


tried. ‘ “fe 2; 


Livincsrox, J. Did not the in sek tgs contain 


a count like the sotong count of the new, Upopyrhich the 
verdict found ? 


Martin. Upon filing a new declaration, itis to be 


considered as a new cae altogether » Ey. Ca. Ab. 490. - 


2d vole pte 1. ple Se 


2. The second bill of exception draws in question the 
applicability of the evidence to the counts of the decla- 
ration, and its sufficiency to support the plaintiffs’ action. 
‘The verdict being for the plaintiffs upon the second count 
ony) confines the inquiry to taennnt, Bis 


* On the first trial a was w. wn, and the plaintiff had 
aa, 4 amend. Upon wheel ~ anew declaration, and a new 
issue was made up, in substance the same as the first. 
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Phe letter upon which the action is 
addressed to the plaintiffs, but to John amd Fos 
lor and Company. ye et 


A person cannot take by a hank made to him by a 
wrong name, Moore, 197. Panton v. Chose. 1 Salks 7. 
Cro. Eliz. 897. ca.22. Field v. Wilson. Willes, 554. 
556. Evans v. King. 


No parol evidence is  didtniseibte to” iy a written 
agreement. “3 Dall. 416. Clarke v. Russel. 1 H. Bl. 
289. Guanis ve Frhart. 


This was‘a promise to pay the debt # soir, and 
within the 8 When, + Jones v. 
Cooper.” 2 T. R 7 8b een v. alk, 23. 


The written ‘agreement must show the delesieer estos as 
well as the promise. The whole agreement must be in 
writing. 5 £ast, 10. Wain v. Warlters. No Bets tes- 


timony can sappy the defect. — 


The dee tion | must set forth the special agre 
preci probata must agree with the 
Bos. and Pul, a. teed v: Gilbert. 3 Bos. os ‘nd 


ten 





559. Whi 6 T. R. 363. 

Mure. See, ee “ Bigs ‘Vv. Bart 

Esp. ip 08 456. Turner v. ae 
either wi sn spe: a 





Bos: a Pul. 351. 

The letter is not an bert guarantee, but upon con- 
dition that John and eph Naylor ; should think i be 
cessary. ere ri #, evidence of notice to the de od 


ant that the sar aged it ht it necessary... They o 

to have given d nt notice that ‘they held | 
responsible, in vide le might take means to ature 
himself. 





It was not a continuing guarantee, It is to be consi- 
dered as extending-only to the first importation of goods ; 








Gaayt 


Nayor. 






Bs sar: mer 


The Soe ought to ‘have seven’ spectrin 
enga ee ah Grea is: tade and aed t 
y with. , y Sway ett lat call 

" Lagersdll, » contrat oon ioe mare * 


TThefe aroiy- three. questions made in thiseise:” 
vette eps ee st ? MB HLA Ge 
1. Whether the letter of credit rendered the defendant 
liable to the eXtent 4 Mlesraaershes ot ye . 
i ee ithe. ts oily eabinwteed ee 











were meant, |” fa bene Seger sd viedo 51 at tot 
vy eG wiring © YY -ghtpia <0 

3. Whether the : the comimi: 
Sige pn 


oer eae ‘eres 
dihegs t2 


oc, acne mbiguity 
letter upon that point, th 


won coe 18 7 


* Parol cies re _ = n 
oseph mean 10°Co 

ie by rad hans <3 ; y 

it is admitted that if 


in the bond, and it be prov 
delivered the bond, he'is’es 


oh "defiant 
sped to deny his name > 







be as in thebond. So in as psit, parol evidence may 
he given to show that the ct was made with A. by 
the name of B. and to show that the writing “was de- 
livered to A. 






























are dead. — 
a fi eget 
recone ap ier ore 


In che 


Wakefeld ofthe name of 
was in’ ti ng or’that ‘ 

and Jeremiah, w If John'and 
of exchange im the name of .. 





other Sem in 






cob ? ph, J a 
tne me fA So ies afin: 
in the name the use uf Bait iene 

én vent Ol eee 

7 pears ape siete 


hi 


A, Sg raving: funds in y 

“ind cecal aca 
eae - et aj SET YB 
ecuto son tort, pew i im as ra 
Sree Chae carte api 


tate oa ay hing po ho 


“ a wr” 
commission and itions.. ipa) rR” ae 


Mansmatt, Ch. J. The only doubt entertained 
the court upon that point is as to the change of the nu 
Vol. IV. ‘Gs 














na: issue 
oe Deetiiecarchayliteere tenes cama 
enieeednatinn! thet sxpon which thy-eaoonree triad Fy! 
em ew ee cal dis Dade el: oo eds suk tt eae fru: 
day, Harper jon theisame side, 

ped by.» a an Sra gen. comigrs m oes 
vehereprbega yest + patenpla caqiies vengowy este oo 

-. Whe: Gort, 23: tothe point of the change of 










the court ee en 


i- hw A to cern alae tAskteyy re sys 
shes clacteniesenadel tenstlg: 


 Whenithe 
dy Pe ET) MAE Ta 
PTT, Wea Bt DA RET peaireasinrte re 
plained by parol testimon Bens hhuige ogni 
oul Secaentl i Mae eI ahs gh ee 


Kon ce @ ty ell " : 
pee erce. Powell on Contracts; 431. ~ 
— uf : LOB RY ae ial Mt Ehs i Rabe baa ger 
biguitys: > ex & vetd 











The King v The 7 Te: 
671,.Thomas.v. Thomas. ~ én: Cantracts; 432. 
Cray: Car. 501, Nevison ppehucret at ps PW 141,. 








“ x . 
BEBRUARY;/ 1908! 2 eee? 
: 


ving son Sonn wine iavieg ea = | 
enedict recovered in an eee 
ocidsodtanche: pasanlienoettt..-5 a pr norke 
: wkd ALTE 4 ts ts aiid pied? Be vi 
_ Harper... Thevesenbrom, 40-6: 124. is'no authority. 
It is the opinion of one judge only, and the: other ‘ap- 
posto hve bathe er nwyar And even 
case parol evidence must have ‘Loomadaiees widhaw 


rt Pgs Pyait? Oa. eae 267 343- ° 






aunty erm es 


> pees ope? wv ms 


Sag ee tees cnn 
“Ses was necessary to 

that a guarantee was aaciner}. ‘Theeontract'did mot 

require notice. 


AR aah oa ae msi ghing Ss cow aaen ee LAD ds > sta 
Mevtin, eitveghgs = tee F vt ; ¥ nbd 
Although the name of firm ndaittnipeinceationt af 

ter some of the nal partners are dead, yet when they 

sue.they mast: ‘that A. B. and C. waiey me 


me cern 4 ey and F. es 


So in this tase, if. she! fact wand justify them; the 
plaintiffs might have declared that the defendant promised 


i 
: 
| 

' 

\ 
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the, plaintiffs, trading under the-name-and firm of ohn 
a ne RR ser NR Len Thee seed 


sem cS a) 
““The\plaintifis are bound to tame slhshe: persons enti- 
dah Cnapipationtneinvatanasped 


sander le emery Loet Ds iP hgamaa t eo cmos, Ls 
The stim cannot be. ed by any acts done by 
must appear upon the face of it. ae ee it mane 


 & eashh At 
‘We offer. no. nee to create an ambiguity, 
and there is none Pa vie = of, the instrument. 





pine etl lem ort Ra, ee 
4 * . 





‘not-done, e 
sing tine-dreiredy the other ; or where there is any 
g omitted through monapinn biog iene, 
&c. But here the plaintiffs were not bound to part with 
their goods upon such aletter; it was their own ape 
do it. a aly te rte eae 
coun ewe inddareh 29+. ny ye cole “ 
in) Ra E4558 
Marsuaun, Ch. js “delivered the. ovinin of the 
court, as follows: shes ee ei t 


In this case three nr fehemainnae an —- 


error on the letter 
tion. He contends, 


ist. That this ictertinied a ‘collateral ndertaking, 
and being addressed to John and Foseph Naylor and Co. 
the plaintiffs below cannot be admitted to prove by pa- 
rol testimony that it was intended foraad ison otmp- 


sit to John and\feremiah enon 


2d. That the undertaking ® was conditional, a requi- 


red notice to be given tothe writer of the intent and na- 
ture of his liability. ‘ 
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3d. That it is.confined to the shipments f 
the year ie: whichinoranperigen, bee xi phlei 
ae Pe am ta , 
Quthe Sret.chjactiaadhe court hes geo anne 
difficulty. That the: letter was really,designed for John 
a remiah Naylor cannot be doubted, but the princi- 
ano- 


zequine shat apromise e debt of a1 
phage i ye i "sod whch DB 
written contract to sabe tepial parol testimony, ori- 
givate in a general and a wise policy, whieh this: court 
ceneet EaIAX: bo Sipean tp except, fgatn ite aperapen qaaes 
wishin she prinsigles. ; or el aia od 
oot AI 3s OV oe ab 34 oy “ppg ins peg ets 
sgh anaes beenitulints sachs nl ite 
fr to be within its letter, that 
it may well be | ted whether » _ exceptions do not 


against 
» Phe best j » England have 
been of opinion that this relaxing construction of the sta- 
tute ought not to be extended further than it 
been carried, ant thie -court reer concurs in” . 
opinion, re Wee en a 


Se RAE. Bs gt Sat eeP Eg: ty Mt 

On examining the casen, whaich have been Ap the 
bar, it does not ar to the court that they authorise 
aaumienntinntl hed theveontenst, which #0 anpmyeed i-* 
this case. 
: cha. Lah err 


~ This is not a.case of ambiguity. aera 











7 


apd toe mag a ep ne ta 
can excite no doubt.» e*4 
vit 
Tt is not a latent ambiguity, for therd ire mot tie firms 
of the name of Jolin and Joseph Naylorand Co. to either 
of which this letter might have been delivered. 


It is not.a case of fraud. And if it was, a court of 


chancery would probably be the tribunal which would, 
if any could, afford redress. 





If it be a case of mistake, it is a mistake of the writer 


only, not of him by whom the goods were advanced, and 
who claims the benefit of the promise. 
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it _ Without reviewing albthe cases which have been urged 
i ies from the bar, WN Ay ag mam ali 
| Nery of them is a precedent for: tite, 1 i 

\ rwhietoet ist eerl pees odaamesginagde * >: 

. A letteraddressed,. ‘by mistike itis eilccatie etd 

| ton or esos ph comment ae 

i tion or w 

i but contains an: jon and promise to a different 
company not’ existing iedhabypineel The company ‘to 





which. it is terposniinpenariet ee 

to the address, but! that sheite was 

i rected to them, rer. trust dy at > came to 

i contraets on his.o se “as “the let 

| itself is mot Pye Da 

i secre Po ‘ad eerie of te 

| phe nd oats iting ie mee 

j bound the party toe mit ae dye ry Fe eb vints: 

; URED PPwTLy wee nit oa pane 

| saan “eth Nar sacri oman 

) ac- 
tion Ba 3° his Teter, boeomes unnecessary to consider 
the other repeats ily 2a 2m ‘Ie is the 

i * opinion of this court that'the circuit court erred in di- 

| recting the jury wat rer nd si rence pil 

in that court ient to support 

i sue on fi of the circuit court is, 

i theteore, tobe Fevetae , and the cange sent ees 

| further trial! * fee Pars we. af 

: . , e ; y 

; othe “ Andgmen reversed 

i) 


a es ¥ tee sin thy 348 
. = s ; - ab , 
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*% sonar Peat ot t prea cp Pe aoe fi 
j » Aayaie PP att WF". wa Hath 

“Wwoobs & BEMIS », YOUNG: ahs ts, 5 Wea 

Viger As 


a 


Younc. 





~ ERROR to'the’ istetiahé se ae O> The refusal | 
lumbia sitting at Alexandria, © aiisbick Be ng oe ot fo oo 
o'The plaintif’ below; Woods dnd Bemis; took WBN Sve 5,4: 
of exceptions to the refusal of the court-to continue the ase, “cunet ot 
cause: Breeden ae pinata freak eae on 









are tte orders “ed ‘ 
ide which Sie, i a, 
on the minutes of the court, and" which 
ie “that when a motion shall be ad 


state eA ats g t 


affidavit ts to e by such witness, h 

said” dav expec ace that the said witness will 
prove suc Oy ar face ce thas Bs the t has 
used all proper means to obtain the ‘attendance of such 
witness, aud that he believes he shall be able to procure 
the testimony of such witness at the next term, or in a 
reasonable time to be therein stated.” 


No motion had been made for an attachment against 
the witness, or any other process to compel his aftend- 
ance, 





- 
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| | Woops anv The case was submitted to the court without argu- 
Bemis ment, by Swann, for the plaintiffs, and Youngs, for the 





fovnes” defendant." { 
By the Court.” ‘ | 


| (OS). Dhke qiiestion is, whether'a refusal to continue a catise 
} can be assigned for error. rire oir. = Teast ys 


i ~ The impression of the coutt is, that it cannot.“ Has 
the party, by Jaw, aright: to a continuance in any casé? 
; If he has, it will.have weight. - Is it:mot merely a mat- 
ter of favour and. Om t,o) Mick Pee oate ga ho 


° 
. — (te ~, 4 ey at + 
wv .Uia ae , * wey bil 







M > 
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YOUNG v. PRESTON. Yooua 
RP ey 


— 


: . ae 
ERROR to the circuit court for the district of Co- * eA. agree, 
lumbia, in an action of assumpsit, brought by Preston “O°* *°* ° 


> : 
against Young, upon a quantum meruit for work and mg" 
labour. 2h Sony 


work for B, 
and does part, 
, he *— but is. pre- 
At the trial below, the defendant, Young, offered in Frat finishing 
evidence a sealed agreement between the parties, and it according 
offered further evidence that the work and ur, for to contract ; 


which this action was brought, were doné”imconse- *., cannot 
quence of that agreement ; and prayed the court to im- gyancum me- 
struct the jury GE it Foun the evidence, they should ruit against B. 
be of opinion thatthe said work and labour was done in for the work 
consequence of the sealed agreement, the action of as ai 
assumpsit Would not lie; which instruction the court must sue upon 
refused to givé, evidence having been offered to. the the sealed in- 
jury that the plaintiff was prevented from completing **eme™ + 
the work mentioned in the agreement, by the defendant, 

who employed another person to finish it. i 


But the court instructed the jury thatif, from the 
- evidence, they shuld be of opinion that the plaintiff 

was Aa by the defendant from Paget to 
com said. work, according to the said agree- 
ton reasonable time, then the tiff had bs Se t 
to recover, in this form of action,’ the defendant, 
as much money as the plaintiff deserved to have for the 
work done by him for the defendant, although the same 
was done in consequence of the said. agreement, and 
although the whole work mentioned in the said agree- 
ment was not completed. To which refusal and instruc- 
tion the defendant excepted ; and the judgment below 
being against him, he brought his writ of error. 


Upon the opening of the case, This Court, without 
argument, reversed the judgment. 
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On a subsequent day, C. Simms, one of the counsel 
for the defendant in error, not: having been present at 
the opening of the case; was permitted by the court to 
cite authorities in support of the opinion of the court 
below, and cited the following: Towers v. Barrett, 1 
T. R. 133. where it was decided that assumpsit for 
money had and received will lic to recover money paid 
on a contract which is put an end to, as where, either 
by the terms of the. contract it is left in the plaintiff’s 
power to rescind it by any act, and he does it; or 
where the defendant assents to its being rescinded. In 
that case, the counsel for the defendant admitted, that 

hen the party has done any thing to preclude himself 
~ going into the contract, then money had and re- 
ceived will lie. Buller, J. said “ the defendant left it 
in the power of the plaintiff to put an end to the contract. | 
If the contract be open, the plaintiff’s demand is not 
for the whole sum, but for damages arising out of that 
contract.” 

So in Giies v. Edwards, 7 T. R. 181. there was a spe- 
cial contract between the plaintiff and the defendant, 
which the defendant had prevented the plaintiff from 
completing. The. court was clearly of opinion, that 
“ as by the defendant’s default the plaintiffs could not 
perform what they had undertaken to do, they hada 
right to put an ‘end to the whole contract, and recover 
back the money they had paid under it.” So here, 
Simms contended, that as the defendant had prevented 
the plaintiff from ‘completing the contract, the ee 
had a right to put an end to it. If he had paid money 
under the contract, he would have had a right to reco- 
ver it back ; but as instead of advancing money, he had 
done work and labour, which could not be recovered 
back in specie, he had a right to recover its value. 


So in 1 Powell on Contracts, 417. “* If he, who is be- 
nefited by another’s fulfilling his contract or agreement, 
is the occasion why it is not carried into execution ; the 
contract or agreement is thereby entirely dissolved, and 
the party bound discharged from his obligation.” 


- But notwithstanding these authorities, The Courtad- 
hered to their first impression, some of the judges say- 
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ing, that the plaintiff had a clear right of action Youne 
the sealed instrument, he adele atc Pe 
that he had, in part, performed the work, ands wa ee 
ready to do the rest, but was prevented by the de- , 
fendant. And whenever a man may have.an action on 

a sealed instrument, he is bound to:resort to it. .. 


Judgment seversed-1 
att HS 


_ ROSE v. HIMELY. 5. ae 
HrMety. 


THIS, was-an appeal from, the sentence of the circuit _ fs claim 
court for the district of South Carolina, which reversed ager yee 
that of the district judge, who awarded restitution, to tence of con. 
Rose the libellant, of certain Gaede PSH nm demnation of 
the Amenioah,srhaener Sarah. ..., Sina jae 4 


~ court will 


This vessel shen tapdiog with the brigade els. examine into 


of St. Domingo, at several of the pony. saved. kgm m the jurisdic- 
Fees sy ona abet fo th for somepend i 


States ; and had proceeded more than the that court can- 
coast. of St, eneines when she was wor arene 2 wen ge 


French privateer, om the 23d of ar ently mith sae 
ried i get Spani: of Barracoa, in Re se saree Snag 
Cuba; and there,, with her € captors, jurisdiction 
on the 18th of March,, 0, blr edema et Se 
under muah gcc) e: it was said, of yin ‘eron who 8 P sestence is'to 
the government Domingo, at regard- 
Joga ei The ee part of the cargo was pur sed: but Arid 
olt, the master of an pent oa riediction, on 
— ica the Aw into which vessel the far as it des 
were clandestine/y transferred from the Sarah, in the pends u 
nighttime, and brought into the port of Charleston, in 7. ehe 
Sees Carolina, where they were followed by Rose, the 
of the Sarah, who filed a libel against them, ry country are 
in in behall, of the former owners, someleining of the ‘he snag 
unlawful seizure on the high seas, and praying for resto- - 1 ona 
ration of the goods: whereupon process was issued, and condemnation 
by a compe- 
tent court, 












Rost 
v. 
HiMety. 


having juris- 
diction over 
the subject 
matter of its 
judgment, is 
conclusive as 
to the title to 
the thing 
claimed un- 
der it. 

The prohi- 
bition, by 
France, of all 
trade with 
the revolted 
blacks of San- 
to Domingo, 
Wus an exer- 
cise of a mu- 
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the goods were arrested by the marshal, on the 4th’ 9 
May, 1804. N6 steps ete to have been taken by a 
Frenth captors, towards ‘obtaining a condemnation of the 
vessel, until time’ enoughhad elapsed for them to re- 
ceive information ofthe’ proceedings against the goods 
in this country. “The forms of adjudication were begun 
in the tribunal of the first instance, at Santo Domingo, 
in July, 1804, avid the condemnation was had before 
the middle of that month. . 


242 


This condemnation purports'to be made conformably 
to the first article of the arrete of the captain general 
(Ferrand) of the 1st of March, 1804, which was issued 
six days subsequent to the séizure of the vessel. 


This article was as follows ; “ The port of Santo Do- 
“ mingo is the only one of the coloriy of Santo Domingo, 
“open to French and foreign commerce ; "Consequently 


nicip.l, not of “ every vessel anchored’ in the bays, coves and landing 


a velligerent 
right; and . 
seizures un- 
der. that 
prohibition 
were only 
authorised 
within two 
leagues of the 
coasts of that 
island. 

A seizure 
beyond the 
limits of the 
territorial ju- 
risdiction, for 
breach of a 
municipal re- 
gulation,is not 
warranted by 
the law of na- 
tions ;. and 
such a sei- 
zure cannot 
give jurisdic- 
tion to the 
courts of the 
otfended 
country; es- 
pecially if the 
property seiz- 
ed, be never 
carried with, 


“ places of the inet 2s by the revolters, those 
“destined for the portsin their possession, ‘and’ coming 
“out with or without cargoes; and generally’ every 
* vessel sailing within the territorfal extent of the island, 
Sims BetWedi aaee “and the bay of Ocoa,) 
“ found’at a les¢: cé in two I gues from the 
«St By PEIARBORG Bear OUP SEO Unig 0 
“ and by privateers ‘bearing ourfetters of margue, who 
“ shall conduct they 4s mucha possible, into the port 
“ of Santo Domingo, th the confiscation of ‘the said 
Poe espe f aa Wikhat Iau’ cian Oke .< 
vetel ad eargore may Ve pronounced.” 
On‘ the 6th *e September, Hiss; petite Eg: si 
demnation having been produced in evidence, the judge 
of the district court decreed restitution of the to 
the libellant, from ‘which Sentence the other par jal- 
edto the circuit’court, and there produced thé sentence 
of condemnation, by the tribunal of the first instance, 
at Santo Domingo.” The circuit court reversed the sen- 
tence of the district court, and dismissed the libel.* 


* The reasons of the circuit court are stated by Judge Johnson, 
in this sentence, see Appendix, note (C). 




















Frem this semtence;, the libellant.-a to this 
court. ee Rr ete st teal bees tH? 
For the libellant, the case was pay C. Lee, Har 


per, S. Chase, jun. Dallas, Rawle, dagersell and ‘Dray- 
ton, and 


For the respondent, by Diehsilicl E. Tilghman, and 
Martin.* 


For the libellant, it was gontendeds 


1, That thiswas not a seizure as prize of war, but 


as a forfeiture for violation of the tee, law of 
France, and 


2..That whether it were seized jure bell, or jure 
cividi, it. was not competent for the court, sitting at 


srangi:in comresion, wn sine sore oh Bae 
ae sere by pen << opeot ob kone con- 
ss arene ee pa pe ie Bg A 

kc ay” 





from Maryland, which was trover for the cargo of 

condemned upon grounds ; and with the case of Palmer and 
seek thee froee: Penny ania, which was | n for the 
cargo 1 condemned The Beee ilar cir ; 
and with the pak: ead “which was a libel 
in the district co SPidid se Seance ja, for resto- 
ration of the vessel. ‘These cases were to depend on 
peep ena and by consent of praca oy wy 


rambo te sah elerad. and tea ge ‘the gre lenge the 
num nsel em ed, a or 
argument, whic consumed nc days. 

Upon ete apeniele eb Rane, cases, six v haigen bein t, it 
eppeared. that thon af the pin junigee tad (ier cing presen, 


cuit court upon the principal points which were gh ey to be argued, 
and that ifeach judge who had given an opinion, should withdraw 
from the bench, as had been customary there would not 
remain a quorum to try the cause. It was thereupon agreed by all 
the judges that they would sit. Chase, Fohnson, and Livingston, 
Justices, expressed themselves -strongly againat the practice of a 
judge’s leaving the bench because he had decided the case in the 
court below. Washington, Justice, said he should not insist upon 
the practice, if it shoal | be, generally abandoned. by the judges. 
The. whole six judges (Tod Todd, Fustice, being absent). sat in the 
causé ; so that the practice of retiring seems to be abandoned. 


‘France, 


Rose 
v. 4 
HiMevy. 


— 
- inits territo- 
ree jurisdic- 


pp whe- 
ther a French 
court can, 
consistently 


ewith the law 


of nations, 
and the trea- 
ty, condemn 
‘American 
property. ne- 
ver carried 
into the do- 
minions of 
and 
while lying in 
a port of the 
United States. 


aryland,  ~ 
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Sante D to conde the ropa, while it was 
ina port. — é ota uer 
Jt "i Maat at i ms 
tat. Point. € gan TOR 

re, aa a 


This i is not a case of prize x 7, but of municipal 


forfeiture, 


The tribunal of the frst instance was a municipal 
court; and it is doubtful whether it had cognizance of 
questions of prize of war. But if it had a general prize 
jurisdiction, it could not, consistently with our treaty 
with France, (Laws U.S. vol. 6. ps 34. art. 22.) con- 
demn a prize not carried i into a French port. The words 
of the article are, “it is further agreed that, in all cases, 
“the established courts for prize causes, gre ae 
“ try to which the prizes be conducted, ne 
“ aks cognizance of a, ence it is to.be inferred, 
that as they could not cousistently with the treaty, take 
cognizance of the case as prize of war, they themselves 
must have considered it as a mere seizure, for violation 


of a municipal re Neenah It is characteristic of prize of 
war, that it is D2. view to. sy he bacon sannived 
When a. ain nae i and a groan 

quoad hoc, an ally 

demnation is Seay as yrfeters Pary Fervhed Whigs was 
no feature of public war. It was ap insurrection. 
All the world considered the blacks of St. Domingo as 
revolted subjects. . Our. government has acknowled 
the right of France to legislate over those colonies, 
French arrete is not a measure of war, but of govern- 
ment; and is a mere municipal re to enforce 
obedience to her laws, and for the reduction ot the in- 
surgents. The law of France rendered the trade illicit, 
but a seizure for illicit trade, is not the, exercise of a 
right of war. It had no relation to a state of war; and 
might have been passed, if the most profound peace had 
existed throughout the world, ot sh 


In the year 1802, France, Spain, and England were 
at peace ,with each other, and with all the world. The 
proceedings of France against. her revolted colonies, 
were of a civil nature; at least they were so considered 
by her. (See Bonaparte’s letter to Toussaint, and Le 
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Clerk’s letter of November, 1802, and his aiddrese to the 
people of St. Domingo.) Toussaint also considered him- 
self as holding under the government of France, and to 
show his connie left his children in France as hos- 
tages. 


The tribunals in Santo Domingo, were the Cees 


tribunals of m jurisdiction, and not pedir bs nag’ 
courts of prize. apt hams 

arretes of the consuls of France, of the 18th: Sum, 
and 2d of October, 1802,* {a time of prof peace,) 


* The following is the arrete of 18th of June, 1802. 
« Arrete of the consuls concerning the mode of 


administration 
of civil and critninal justice in the colonies restored to France by the 
weaty ‘of Amiens. 


dior scinget yaaa io Rb users, Bes iets 


ok Tn oh ECE aya treaty of Amiens of 


37, hal administer justice in civil as well as crimi- 


«2. Titienondiianaie of sence 
risdiction courts, eat bnawpelied by of 
stance ; but from this change o Siang = 
nel Ue Rows 


; 


« 3,The public. toinistry-shall bevexercised by commissaries of 
the government and their substitutes. 


“« 4. There shall be provided a special regulation for the changes 
to be made in the present tribunals at Tobago. 


“ 5. Judgments shall run in the name of the French Republic. 


“6. The members of the tribunals shall be provisionally nomi- 
nated according to the requisite forms, by the captain general. 
shall receive from each of them a promise of fidelity to the French 


republic.” 





Rien 4 
v. " 
—— 


inferred as to eee ‘the ancient tribunal, and particu. 
admiralty. 








Rose 


HIMEvY.. 


ea sv 

246 eo S. 

rina start wieseteg. . rey 
and which’refer to the: year 1789, atime w beans JPraaies 
was also at Arg ms some me There was then 
no ne of gap geen weer. of those 
be ee sake “AD AgRRP ayete + ice 4 h 
The following is the arrete of 9 October, 1802. gb aes 

“A fi th he chsseved tor the 
se) cor uate tte str cn 


ig ity , *, oi + ‘ted 
fT coy te, thn decree : st ioe 


ad? 


«4, The contraventiona to the dispositions ‘of the la 

lations concerning foreign c yea dee ‘the colonies shall ae 

bat and Biesticated tt hae herein mentioned. ~ 
ee a ~f 3.384 Hae Si 


« 2. The instruction”. ( iemetess senate in) nd fot je 
soett shall belonis ete ges ee 


thal have been ae alts pei 
commissioners, who 
is* et mares CA2> 


“Tit cn a be te aly on “simple 
ae 





memoirs. act capett thay to See © 
], AO AK OVI, Ap vets Sete ee > Liptern, 
“3. Within the extent of each captain-generalshiy ise 
sion shall be composed of the captain-general, the coloni ‘Prefect, 
the commissary ¢ ustice, rand judg habs 


ernie haw 9 of three membems’ ofthe court of appeal, sbaieectet 


cach, cause by the captaip-gemerabein. co. oie os 
[Here follows a particilar pili’ as ta Tobago ag : wy 


“4, Taal of von opinion that of the president shall 
i A fp bai ned DN) kd pac PR 
A RR ninedithiabbincle afieds 


4 5. The inspector sors or the officer. of administration 
ty of inspector, of ri exe 
tse Bubiie wslasotly te the Cale Pear aes 


** The functions of clerk shall be exercised by a secretary appoint- 
ed for that purpose by the aaenliggrencals 


** 6. As to the residue, the ancient laws shall be executed, so far 
as they are not altered by the papeent regulation. 


«7. The minister of the snastins ind the: colonies is charged with 


the execution of the présent arrete, which shiall be inserted in the 
bulletin of the laws. 


(Signed) “ BONAPARTE,” 
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 arretes allude pap we ay to the insurrection of iy. . Bee 
That of 2d 1802, relates gene rally ne suave. 
smuggling trade of the colonies; and refers to the an- ere 
cient laws, not to the laws of war ; butthe municipal laws. — 
From the "jurisdiction of the court, then, it cannot be 
inferred that this was a case of prize of war;. norewill 
such an inference be drawn from the colonial 
respecting the trade. 


The first of these is the arrete of the captain 
dated the 22d of June, 1802,* which is ear 
cipal, and applies as well to Preach onaenee 
and is limited im its operation, to ah spatry ok 


Pg 





The next is that of the 9th of E Regehr 190%, witch 
is.to thaenme effect. . wed 

The last is that of ist March, 1804, ciency 
cases was Clearly ex post fucto, but if Bod all, 


shows itself to be me an exercise of 
right. The sentence of condemnation it 
pretend to. consider the vessel as atc baa 
a seizure the violation a 
gulations of ti PES te it recites, . on 

proceeds sh neg oe according 

specting prizes, oe been. 

been ng pies, wo to which ae 
plied independent of the order. 


There would have been a gross inconsistency in France 
treating the revolters.as rebels, and yetclaimi 
nations should consider them as acknow ene 
Yet before France can claim the rights of war from neu- 


trals, in regard tathe insurgeatsof St. Dessipgrssne must 






* The 13th article of that errete, which is the only article referred 
to in the sentence of condemnation, is as follows : 


“ ee vessel, French or foreign, which shall be found by the 
vessels of the republic anchored in any of thé ports of the island not 
designated by these presents, or within the bays, coves, or landings 
of the coast, or under sail at a distance less than two leagues from 


the shore, and poe with the land, shall be arrested and 
confiscated.” 


Vel. IV. 1 i 
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Roe reddenit them Sen epee nae 
d 
Hasaer. pA as pe yt 





shall have a clearr e withthem, unless i mata 


_Teeither i ea ~ AB a Thereare only’ ~~ 
sides to the question. Prize is a seizure jure. belii. 
There must be a war to raise a question of prize. No 
pares _ existed with any nation. It is said that 

ls we make a common cause with them ; 
ie asistanbeg to j such an inference, must be 
act of the nation, .not the unau 






viduals. Until the year 1806, the. had 

cay ee the trade to be unlawful; France 

nt = Demko the.trade, until 

the Tallof 1605. Jaw. of nations. does not authorise 

the seizure and os an of the property of pa 
ers trading with rebels. . No Mashoutpes aioe 


been cited from. any writer upon that law. state has, 
the law of, nations, a right.to ulate its own trade. 
Rpt ee” =y te to exer _@ greater or less 


degree , ; W ims Saurus, tbas of its colo- 
nies, England did, not, ».until holly prohibit 
of 16 Geo. ILL, Co Se: would have 





been altogether -naclessy:if st | ‘trade-had been unlawful 
in. conséquence. of the rebellion. Iedeclares “ that all 
manner of trade and: is. and shall be prohibit- 
ed with the colonies of npshire,” &c. (naming 


vessels of or belong- 





whatsoever, with their cargoes,” Kc. “which shall be 
found trading in any port,or, place, of the said colo- 
nies, or going to trade, or coming from trading, in 
any such port or place, shall become forfeited to his 
majesty, as if the same: werethe ships and effects of 
open enemiés, and shall be so adjudged, deemed and 
taken, in all the courts of admiralty, and in all other 
courts whatsoever.” 


The French arretes limit the right of seizure, to the 
extent of their territorial jurisdiction ; but if they had 
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under the law of nations, they Rose 
feedapath a wre on cc high oa abun 
within two D Tenigoli of Ge cael. = > hers ' 
th GE. tal RS, ‘Bh BN Foam +f ie! ies ‘ 
The title of the arrete of general Ferrand, of the 10th 
Ventose, year 12, (18st March, 1804,) which is 
in the sentence of condemnation is, “ an | ™ 
to vessels taken in contravention to the dispositions. of — 
the laws and regulations concerning the French and fo- 
po ‘commerce, with the colonies” ‘andj the © 
, g the arrete, is stated in the preamble to 
of the Frerich agents in the allied and 
bouring ‘islands, had “mistaken the application ‘of 
laws and regulations concerning vessels taken in. 
travention, upon the coasts of Santo 
pied by the rebels, and had confoundedti 
with those made-upon the enemies of the state 3" 
to put an end to the abuses which may result there- 
from, ‘and which are as derogatory to the tes 
sove as they are to neutral rij rc 
thus c a distinction in terms, between these 
municipal seiZutes, and prizes of war. The sth article 


also speaks eee ites opts bite 5 ag A 9 ontraven: 
tion, and the séntence rt, speaking 
of its jor. describes Poros onouncing 
in the last resort pe hsm 
















dered in the 

sion of justice,’ in Si cow towt Sante 
upon prizes ‘made by the vessels of the. 
by French privateers 1 neutrals, 


vention of the laws” ‘regulations, | ig the 
smuggling trade of the colony,” (a Voccasion'des priges. 
faites par ‘les ‘batiments de Vetat et ‘par ‘les ‘coi : 
Francois, sur les neutres pris en” Soleieveenladee | 
lois et reglemens-concernant /e commerce interope de 
colonie. ) nial 


is 

If this trade was illegal by the law of nations, there 

was no necessity for these French laws upon the subject. 
, a's 

2d. Point. mt, 


Whether the seizure were made as prize of ‘war, ot 
for violating a municipal law of trade, ii was not compe- 
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Rest — tent for the court sitting earceninitin 

~ we prope He ign reign prs fo 

— ts abs MBs 

. Mo tile coahaselie rai peretmee bya nsle, with- 
condemnation; ‘although, perhaps, a 


<tr time of the 
‘But the 









ke moray are: 17. 


omvVEy wire nae — 


silt ng ze rice may in this tn 


gh wl been a + mere ey ‘it ates > 
mo a tribunal. 
aeaes opiate gttdbetechat be tat’ lee 


ec node oe: Saadadene: The court at 
) Domingo Tad So jereonmon ever: this coffee. 


+" ampetii may arise’from want of jurisdiction, as 

to the subject of Bi oh or as to the place where the 
inal sits. law of nations, nor by 

» could it phat thc ‘property while it was ‘in ‘the 

c of our laws, ‘atid’in contest in our courts. Even 
if the pro had" been i France, it is doubtful 
whether the court of Santo’ Domingo could have con- 
demned it. The proceeding Was in rem, and from the 
nature of things, the res, the thing against which the 
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suit is:instituted,ouglit to be within the power‘and ju-: Rese 
risdiction of theeourt before which. it is tried ; it ought tien 
at least to be im the same country. If it be a case of ~wanead 
the thing be in the seat atiaibodie 

in the country ev: —, 
in @ war, is not ana as to the execution of 
cipallaws of the: - Suppose a seizure to : 
‘by Spain, foran illicit trade in contravention of hermu- 

andthe vessel never carriediato.a Spanish. 
port, but into a French port. The Spanish court could 


talter-ef One’country will not enforce the mudi+! 
cipal laws. of another. In this country no ‘court: has: 
jurisdiction in rem, unless the thi ce no out hs 
diction. So. byour treaty with France, no court 
jurisdiction of a cause of prize but the court of 
re ae: am a was carried. | 


was carried to a Spanish country, and 
fre ae he 
Ay & Tf, 


“Thie Court has an-undoubted right to examine. che, 
the com of the court whose 
in evidence, question was decided in the.case of 
Glass v. ee) 3 “Pr moo da 
petent, this = diesegard its one: 


Sir W. Scotty in 
into the questi 
the court, and i 


, i 1 Rob. 142.. The. Flad 

Oyen. v. Kockwood, and 2 

snanetagser The er % 
In the:case of Sheafe Turner v. A parcel of sugars, 

in the circuit court of South Carolina, in 1800, as. 

gars, it is said, were carried into a Spanish port and 


condemned in a French port ; but Spain was then’ an 
ally of France, and the capture was.jure belli. 







When it is said that a neutral. court has no cognizance 
of prize, it means that a neutral court cannot interfere 
between belligerents, but not that a neutral court shall 
not interfere between a belligerent and one of its own 
neutral citizens. 3 Rob. 82, The Kierlighett.. 2 Rob. 239. 
The Perseverance. Of what use is a treaty, if a sen- 
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ey ae ——_ 
nation whose ri violated ? — 
Vv. Walter, Park,, 4 4. Pollard Ve Bett, 8 T. vr 437. 


and Bird vi Appleton, 8 T. R. 562. itis decided os 


condemnation grounded upon an arbitrary arrete 
void. Browne (Civ.\Law, voli 2. p. 382.) sa ve 
where the is in:rem, it inn berate 
thing is. ‘The powers of condemnation and of restora- 
tion belong to the same court. It must have thé pos- 
session of Celhing a eee “ee 
The court is said to proceed in instanter, en Tevato. 
If the court of Santo d restitution, 
it could not have: the case of 
the Henrick and Maria, 4 Robs 52. Sir’ n Scott, 
while he acknowledges that the English 






been to condemn vessels lying ina neutral port, seems 
to express a wish that the en of ep icine 
the practice tothe proper” purity of the principle. In 
p- 46. -he says, that “ upon’ principle it is not to be as- 
serted that a ship, brought inten neha galty's is, with 





nt Shy a ai id ina iit 







It was upon this 22d artitte of 
the French convention was founded. "It is no argument 
to say that the courts of each nation must have an equal 
right to expound that- , atid that if we think 
their construction incorrect, must apply to 
ment for rédress.. If. “were to be'made’ to 
government, we should back again to our courts 


of law ; and not until it shouldbe there pronounced 
that the French construction was incorrect, would our 
government make application to that of France for re- 
dress. In case of rescue orescape, the government is 
never bound to restore. The capturing nation takes 
redress in its own way, and'by its own strength, and 
cannot require the aid of ourarm. The penal laws of a . 
foreign country can affect-only the property in: its 


_ power, (1 H. Bl. 134, 135.) and cannot be executed by 


the courts of another, 2 Wash, 295. 298. Municipal 
law cannot make prize of war. 2 Dall. 4. 3 Dall. 77. 

















i apaaa reps: 953 


court, it Scones Dalsas It must_at least 
cane oeomonangneetins Debit. 1: mupcondatt 
Chow Law, 268. oy 9 athe! Pha: pep eaaiecitiolal 
é d iy bene « ery 29% 75 2A Hey 1 eh Tipe ie ae: 
No property,can be acquired by ¢ 
carsied infra presidia he 0 other tthe 
the captured ;.and according to Lee, the. =r 
a4 will .not —— Lee on en et to 96. eA 
capture ca ie eam, . unless it be of enemy’s pro- 
vont a 2 Dall. 2. 34. e case of Wheelwright ve De- 
v1 Fee besa was in all. its.circumstances 
: he-supreme court of New- 
mo Domingo to be incom- 








im. rae 0h, ally inthe Wan. 
neutral, and “was..bound to neutral duties... tact hes 


own declaration to. her subjects, dated the 10th,of Sep- 
tember, Mane. ove her manifesto and declaration of war 







ter of -) Although the 
ae a her aud France, yet) b 


a Sad a _ 
France not, 
aid. She ore neutral, and was bound to re- 


frain from giving any direct aid to either of the belli- 


Relies Speyer 
, it is a direct.aid. 


into her ports, 
is a violation. A 

did wrong to permit this , depentiae Sp 
no right can be derived it, At is ays ne- 
cessary to make application to government for , 

by negotiation or war, . If the title derived from, the 
captor be bad, and the thing is brought within the ju- 
tisdiction of our courts, it is competent for those courts 





to give redress, and. restore the thing to its,Jawful . 


owner... But when a neutral becomes an ally, she is no 
longer bound to perform these neutral duties, she be- 
comes a partner in the war, and is bound to belligerent 
duties.. She is bound to,give her aid to her co-bellige- 
rent. The exception of the country of an ally, there- 
fore, strengthens. the general rule, that the property 
cannot be lawfully condemned while lying in a-neutral 


country. 
i 


Hiner: ” 
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- The possession: of one ally is quoad hoc the possession 
‘af the other. © - afgin } er: ST ae 


ee p ino boas abe pon pe AP 26RD 


rem; yo to. ee ae 
it candaimp whan is. not in emf i poe give? 

restore what is not within its ¢ _ This 
applies as universally to captures 
for municipal offences. If. this be. Semeihigal: ‘seizure, 





not; becaus 
offences. eat ; 
a a laws im free rear unless bound so t aa 
wales ne ally is not bound to aid the other in main- 
taining the. ee necieet | its. own laws... So if 
be carried to the country of one ally, the laws. 
other cannot reach it. former is not boned enlgine 
it up to.the latter, nor to ee 
ments. or decrees, 98 tiem! 

mY hy oe > : Lag sk igs | Late Akh 


- dtis actiah po aco 
tig, net pee ‘municipal 





herself, when neutral, will not permit rent to 
detain his prize in ‘her ports: more wee ter 
Azuni, 256. A man can sell only what he has. But 
the captor, before condemnation, at most a 
“Loe ae eee ween 80 gra grainy 
cttot recapture, to the jus post- 
fiminii. If it be said that jus postliminii does not ap- 
ply to neutrals, we say, that when a belligerent treats 
a neutral as an enemy, the Jatter becomes entitled to 
belligerent rights. If rescued, what becomes of the 
right acquired by capture? There is no instance of a 
condemnation aftersuch a rescue, nor of a complaint to 
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rights,;and eo omen ‘of a mu 
5 id Bs a a tte. ot 


| al — 
iol var Erg ae 





AM 4 
gh oe? 


LV « > 


d as ahaa vitt reenact 4 ; 
a ts = riding, sid’ 
t was a/civil}'« 
tinguished from 
The non-itite 


1799, if- it. perme é, "might have een 
ed asm latior connected” 


facts, - ee Maken ‘this “court” “to Be 2 ‘ ot 


“4 
+h 










arti 
theaBifitish Pins prohibit “all ‘trad “a 
with the North was 7 an &: >. 


The word ‘wiir Was WOR ised, "be me England 

matter of -punctilio, wo Sus an. in-_ 
dependent nation. “This ‘Court said at war with, 

| Franee in’ 1798, etic ae did not say so; and 
Frarice*alwaysidenied” it. the Netherlands were at 


war with Spain’for ‘70° “years, ‘But aie wend a 
acknowledge it. 






ee -/ oe 


If there was war betwee France and Hayti, the 
arrete seems clearly to be a war-measure, an exercise of 
Vol. IV. Kk 


iiciinaatih - 
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" "ast eS EAI AR k ait . ng 
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i 
? A ; wate 9F RMP ms } 
“S ° ; - 1) pili at Per 9 , 
Nor can we permit our subjects. ere ok cory 
the probibi of France, for that would be im- 
dependence of Hayti, and as, Ne be a anton Neu- 
trality, by deciding in favour Se CSP eetion neamrs- 
versy between them. the, 
Lay et ; 
But it will be said, that if we consider France merely as a power ; 
at war with Hayti, she anaerigy to prapibis our coarse with them, 
@8 one nation at wat cannot neutrals to trade with its enemy, 
except in contraband articles. 
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+3 Vat. $188. Jbid. $190. 2 Azuni, 63, &e. Hubner. 
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tlie government of the gree athe sie ta "a fee 

of walesat nobis Seip its. av eat ftor. ae ty on 

On the part of the: aon. i tier an 
eaiong i tec vies 08 

a _ Whether vend aa jor ely rit 

ection of municipal laws? - 





; 


2. Whether the Silas alban by @ rs “ade 
Domingo, while. pn gle ane in a mmo port, was 
a ee te Ad Hee 

# “The conde minanton was in-exercise. of belligerent 
rights, and not for violation of a municipal law... 

a) wre 

England, during the contest with these : be ws alwa 2 
claimed and exercised the-rights of war. 
complained, even before she became i A 


to idered as a belligerent to 
Hayti.  Thete Wee Wihies ae back wth TORS: foe 


against each Abate oasiNB ba ttes, taking towns, at 
carrying ona war in fact. It was not a trifling: ‘and 
partial insurrection,..but a most.crucl. and war. 
It was a civil, or rather a servile war, but not to xg 


tinguished from | other ‘sine ry to, belligerent _ 
The non-intercourse | 


congress in 179 
1799, if it had stood : i press t have been consider- 


ed asa but connected with other 
facts, it rym nt by aon bt to be’ afi Att’ oF the 


partial war then waging against France, So.the act of 
the British parliament, in 1776, prohibiting all, trade 
with the North Anierican colonies, was an act of «war. 
The word" warwas not used, because England, as a 
matter of punctilio, would tot acknowledge us as_ an in- 
dependentnation. This court said we were at war with 
France in 1798,, but congress did pot sav so;-.and 
; France always denied it, So the Netherlands were at 


war with Spain for 70 see but Spain would never 
acknowledge it. 





If there was war between France and Hayti, the 
arrete seems clearly to be a war-mieasure, an exercise of 
Vol. IV. K k 
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__ If it is admitted that the situation of France with Hayti is a , 
it ws, that Pranceis et war, and we are neutrals. ° a 


' 
slicers emeaereceae ta ahs 


| Mayti contends that de jae she is a independent state 4 . ar 
"France contends that de jae Haytiis her depend colony. 


rm Spey iad 8 La heer PTL OT nar 
. Of this, as neutrals, we ate not permitted to” flge We find 
them at war together, and at issue on this question of dependent or 
independent ; we must tale them both to be right. OA 
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and enforce it would be e 


the the question between them, ee. are = nt permed te doo 
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ndence of Hayti, and as Suuhd-tendehehembenret coats. 
ity, by deciding in favour of one side the very question in contro- 
versy between them. ’ 
. 7 & 
But it will be said, that if we consider France merely as a power 
at war with Hayti, she has no ron > eae oo 
a neutrals to trade 


a8 one nation at war cannot. its enemy, 
except in contraband articles. ” 





f 3 Vat. $188. Mid. $190. 2 Aguni, 63, Ge. Hubner. 
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grant'to her of bmdingus, and us 

with Hayti, not asa municipal right, which right our lity pre-- 
vents us from acknowledging, but asa belli right which she 
has to prevent us | ering by our overt acts in the qu of. 
dependence ot independence between her and the people of Hayti- 


If she has th to from that manner, 
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Penta ibis eso ig ind be bigegest rent ; 
but the former claim is only between her and Hayti, and 

have nothing todo with ; the Joa bet enti eh aay Os Sera 
and those we are bound to 


From her claim of those two concurrent rights, she, w Brin 
did in our revolutionary war, clothes her prohibitions in the mot ie 
municipal regulations, thereby pretending to assert her clai 
risdiction over her revolted subjects ; that form she pe oy for the 
sake of her national di ignity 5. bat ws we, who are not bound to sup- 
port that dignity, ane her rights only so far as they are sanc-. 
tioned by the laws of a war of the nature of that in which she is en- 
gaged, and no further ; and they do not bind us further than thelaws 





+ The prohibitions of En respecting the colonial trade of her 
enemies are founded on this principle, and carried to a degree of 
rigour which it does not seem to warrant. 
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validity of maritime captures. .2 Azuniy, 2686:.2 New 
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2. The condemnation ee) yi vatids Mihov. 


’ lying ina neutral country. 
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The correctness of such condemnations i is uted 
on the single dictum’ of Sir 'W,. 'Sdott. ©’ 

Flad Oyen, 1’ Rob. 119, 120. he said 

two cases of ships carried into forei forte a 

demned in England, he was not candid: ‘there 

were more than two such cases. And in4 Rob. 52. the 
Hrenrick and mits that’ th prt 















veterate to be alte 
been adopted or s 
states in Europe, 
1695. (4 Rob, 40, oy. 

it was mentioned wi 
and in 4 re ee Sin 


was the . ia ere . 
1776, anc roa. Pane mt: 

tinued it to th ° x kin Was mistaken i im say- 
ing that the editor of the New Codedes Prises speaks of 
it as an innovation. 1 New*Code des Prisce, 357. bs we 
adopted it in 1787, or perhaps earlier, ‘and Spain during 


the last war, and probably before. It appears by 4fob. 


of war, applic’ to the partieuieeGild existi 4 expredlyauihore, 
but they bind us so far. ye 


It may be said that as Prses claims the right of orereieny over 
Hayti, she cannot complain of tis if we sh allow her that ri te 
though we are not bound to do it as neutrals. It is answered, 
she indeed claims that right, but she claims it of the subjects of 
net, and not of us ; those which she claims of us are those of a 
igerent ; she knows that she cannot claim any other of Sieugral 
state, which has nothing to do with her quarrel’; and she would 
have a right to complain of our adding insult to injury, if we were to 
allow her a right which she doesnot claim of us, by way of reason or 
ietaat for denying her one which she actually, and we think justly, 
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France then claims two sorts of rights, municipal and belliger é 


but the former claim is only between her and Hayti, and it we 


From her claim of those two concurrent rights, she, as Britain 
did in our revolutionary war, clothes her prohibitions in the shape of 
municipal regulations, thereby pretending to assert her claim ofju- 
risdiction over her revolted subjects ; that form she adopts for the 
sake of her national dignity ; 5 we, who are not bound to sup- 

port that dignity, recognize her rights only so far as they-are sanc- 
4 tioned by the laws of a war of the nature of that in which she is en- 
gaged, and no further ; and they do not bind us further than thelaws 








+ The prohibitions of England respecting the colonial trade of her 
enemies are founded on this principle, and carried to a degree of 
rigour which it does not seem to warrant. 
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adopted it in 1787, or nhs earlier, and Spain during 
_ the last war, and before. It appears by 4 Rob. 


of war lied to the particular war existing, express] authorise, 
but map us so far. nae : ; 


It may be said that as France’claims the of wonpigs soe 
Hayti, she cannot complain of us. if we allow her ae 
though we are not bound to do it as neutrals. It is answered, 
she indeed claims that right, but she claims it of the subjects of 
br and not of us ; those which she claims of us are those of a 
igerent ; she knows that she cannot claim any other of a neutral 
state, which has nothing t6 do with her quarrel; and she would 
have a right to complain of our adding insult to injury, if we were to 
allow her a right which she does not claim of us, by way of reason or 


— for denying her one which she actually, ‘and we think justly, 
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* The i inconvenieneés of the contrary practice po 
a oes way ia ariee course fo Sr er adjadicaior the risk 
of the seas is. great, and the ‘loss of the voyage inevitable. 
It will’be a temptation to the captors to. plunder the ves- 
ents and sigepa her and pperiepe expose the prisoners to 
sending them adrift in’ apie! 
subjecting & severe imprisonment. tte “ 
Tye ti ets of Enghind established # at’ Lisbon 
aoa’ Leghor ho power igen ‘or condemn, 
They could only examine the prisoners, on oath, ora s 
certain cases restore the property captured. © = 


In our partial war with France, we carried our prizes 
into neutral ports ; and during the war with Tripoli, 
our cruizers were authorised by an act of congress to 
carty their prizes into neutral ports. 


The treaty With France cannot be construed strictly. 
It must be expounded by the law and usage of nations.’ 


There.is no reason why the res ipsa, the corpus, should 


be within the teffitory. It is notthat which gives ju- 
risdiction. ‘ 
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Treaty of Alliance, offensive 
_ ‘The Executive Directory of the French Re his Cath 
lic Majesty, the King of Spain, the wish to streng 
the bonds of amity ‘ead goad) tadenataadiog hapiily ralcoeanl aie 
the rmidor, in "| 
Tu 1795,) have.resolved to th ga offensive — 


* tiation, and have given their full powers to the 

persons, namely: The Executive Directory of the French Republic, 
to Citizen Dominique Catherine Perignon, General of Division of 
the Republic, and its Ambassador to his Catholic Majesty, the King 
of Spain ; and his Catholic Majesty, the King of Spain, to his ex- 
cellency, Don Manuel de Godot, Prince of Peace, Duke of Alcudia, 
&e. &c. &e. who, after the respective communication and exchange 
of their full powers, have agreed on the following articles : 


ie - es 
August 19,1796, — 
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L There shall exist for ever an offensive and deéfensive alliance be- 
tween the French Republic and his Catholic Majesty, the King of 
Spain. 


Il. The two contracting powers shall be arantees, with- 
out any reserve or exceptions, in the most aut absolute way, of 
all the states, territories, islands, and other which they. pos- 


sess, anc shall respectively possess And if one of the two powers 
shall be in the sequel, under whatever pretext it may be, menaced or at- 
tacked, the other promises, engages, and binds itself to help it with 
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nations ; and congress, in. the year..1781,. by. their gl 
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‘usage of nations, The ee oak also-ap me 
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Miewtss::! 265A 2545 255s) bo nizicas Lew eooten ows « 





The inconveniences of the contrary practice would be 
very great. -Lf the captors ave obliged to-carny. the prize 






a great way out of her course for adjudicati risk 
of the seas great and the loss of the voyage inevitable. 
It will bea ek Ga to the captors to plunder the ves- 
_ sel and destroy her, and perhaps expose the prisoners to 
great dangers, by. sending. them . adrift im th boat, or 
spAjeT Hina eps te sceyre Tap rise ed 


_ The commissioners of England established at,Lisbon 
and Leghorn had no power to adjudicate or condemn. 
They could’ only examine the prisotiers, on ots ant in 
certain cases restore the property.capture theese gage 
In our partial war with France, we carried our prizes 
into ena ports; and during the war. with aig 
our-eruizers were authorised by an act of.congress to. 
carry their prizes into neutral ports. dite 


The treaty with France cannot be construed strictly. 
It must be expounded by the law and usage of nations.’ 


There. is no reason why the res ipsa, the corpus, should 
be within the enygery It is not that.which gives ju- 
risdiction. 
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to Citizen Dominique Catherine. Perignon, Generalof Division of . 

= ee its Aeowett to is Cathode, Majesty, re King 
Spain ; his olic Majesty, ) ba to his ex- 

conan Bon Marne se Grin i of Peace, Duke a rf cs 

&e. Ke who, after the respective communication e 

of their full powers, have agreed on the following articles : 


I. There shall exist for ever an offersive and defensive alliance be- 
tween the French Republic and his Catholic Majesty, the King of 
Spain. 


IL, The two contracting powers shall be mutual guarantees, with- 
out any reserve or exceptions, in the most auton anda way, of: 


all the states, territories, islands, and other which they pos- 
sess, and shall respectively possess And if ong of the two powers 
shall be in the sequel, under whatever pretext it may be, menaced or at- 
tacked, the other promises, engages, and binds itself to he/p it with 
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IV, In case the wer may wen TER, 
the commencement ities to confine to. the one a prope ° 
cour wi was , to, fen in. € 
wick nares at any cpoch of t pig cll forte acer bl 


of the aforesaid succour, which be in the mode and 
within ine space Rael, Ship xeete of time to be reckoned: from 
new requisition. ’ 


the 
V. The power called on shall in the same at the dis- 
posal of the ea. Se Dee: within the pacer wy three months, 
a eee eighteen thousand 
idtaery Sed glx, Urouaand’ caves ; a ionate train of ar- 
perl? ie ready to be employed in Europe, and for the defence of the 
which the contacting powers possess inthe Gulf of Mexico. 


VL. The requi power shell be so Wes pal : or several 
comin oer the purpon rg itself — 
ably to the preceding arti the powet cabal oa oe 
sinew commence howto fhe ay Bed wih te land 0d 
séa forces. 


; VII. These succours shall be entirely at the disposal of the 
ary of power, which Se Beem aptay Wein fe expelttiees ie tnly 


the power called on, or them in expeditions it 
think fit to undertake, without being are to give an account of the 
motives by which it may have been determined. 
VIII. The demand of the succours stipulated in the preceding ar- 
ticles, made by one of the powers, shall suffice to prove the need it 
> has of them, without i its bein ssary to enter into any 


relative to the . yma: whether this wi the war it proposes be offensive or 

defensive, or wehhaet explanation being required, which may tend 

* — the most ere ake and exact scconigliainniiat of what is stipu- 
te 


TX. Thé troops and shipe demanded shall continue at the disposal 
of the requiring power during the whole continuance of the wat, 
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"XY. Inthe case in which the métives af Wbstitities ee 
dicial to both parties, pos thay Yeclare war’ with hey hing t 


eine one or bk Aree powers, the li itations established in the 
arti¢le's shall ce fice, and the two ing 
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XIV. In thé cade in whieh ine’ of the powers sbiall act re as 
an auxiliary, the power which alone find itself attacked, ma 
treat of peace separately, but ei as that no prejudice may result 


from therice to the ry power, and that it may even turn as 
thtich as possible to its direct a Meng oF For this ‘purpose advice 
hé mode and time agreed on 


Bhatt be givernto the suxilia Pagatie 
for the opening and. Pen Of the hegotiations. 


XV. Without any deliy theré shall’be conclided a treaty of com- 
merce on the most equitable basis; and reciprocally advantageous to 
the two nations, which shall secure to each of them with its ally a 
marked preference for the productions of its soi! or manufactures, or 
at least advantages equal to those which the most favoured nations 
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{New Annual Register for 1796, p. 1671) Whew one “Ross 
of the the nation separates from the 44 han or nent’ 
maintain its independence by force of arms, a War BUDS ata” 
' sists de facto, andthe casus fiederis’ ha “erisens" Thee yeti 
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III Within the ‘space of three , ree the mo- 
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i power 5 rships of 
ial tides of which shall Se inte Suckatvuraneta: and 


twelve from 70 to 74; six frigates of a Cieesinns tom - 
sloops or igh vessels, all equipped, tet victuled foe ok 
months, and stéred for a year. These naval forces shall’ be assem- 
bled by the power called on, in the particular port pointed out by 
the power calling. PET VRS ERE ye | 6 


IV.‘ In case the wer may have judged it proper for 
the commencement ‘ ities to cone tr the sos oh nd 
pecker Son 10 ee ee ven in execution of the preceding 

cle, it may, at any ep ecampuign, call for the 
of the aforescad suctour: which shill be Atrrishedtn theteuade and 
within the space fixed, this space of time to’ be reckoned from the 
new requisition. : “7% 

V. The power called on shall in the same way place at thedis- 
posal of the requiring power, within the space of three months, 
reckoning from the moment of the requi eigh ‘thousand - 
infantry and six thousand cavalry, wi tn pees ener 

ry, ready to be employed in urope, defence 
pk which the contracting powers possess in the Gulf of Mexico. 

VL. The requi power shall be allowed to send one or several 
commissioners, for diet mag f—vapwree etre einer ee ae 78 
ably to the preceding articles, the power called on has put itself in 
a state to commence hostilities on the day fixed with the land and 
és foreus rom 


VII. These succours shall be entirely at the disposal of the 
requiring power, which may have them in the ports and on the ter- 
rem the power called on, or employ them in expeditions it may 

fit to undertake, without being, to give an account of the 
motives by which it may have been determined. - ; 


VIII. The demand of the succours stipulated in the preceding ar- 

? ticles, made by one of the powers, shall suffice to prove the need it 

has of them, without its being necessary to enter into any discussion 

relative to the question, whether the war it proposes be offensive or 

defensive, or without any explanation being required, which may tend 

ee the most speedy and exact accomplishment of what is ‘stipu- 
a! 


IX. The troops and ships demanded shall continue at the disposal 
of the requiring power during the whole continuance of the war, 
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X: Fhe! power called on shall immediately tfur- 
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also repair the lores the troops it supplies may suffer. 


XE. if the aforesaid alti should become i in- 
sufficient, the two rb rgee ne op. foot the greatest 
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“XU. The succours stipulated by the preceding articles shall be 
furnished in all the ware the contracting powers may haye to migin- 
tain, even in those in whieltthe party called ~ as on Sevaey 
interested, and may act merely ws dnple auniliaty 


XT. In the case in which the thotives of hostilities 
dicial to both parties, they may declare war with one common 
against one or several powers, the limitations established in the 
ceding articles shull sc ign and the two. cont conktaraing” 
powers shall be bound to bring against the common ¢ 
my the whole of th land and gea forces, and to concert their plans 
so as to. direct ards the most convenient points; either se- 
parately or by uniting them. They equally bind themselxes,.in the 
cases pointed out in the present article, not to treat for peac less 
with dne common conseat, and in sach a Sree peo 
tain the satisfaction which is its dive. 


XIV. In the case in which one of hati shall act. merély 

an attxiliary, the power which h alone shall find feel attacked. w 
treat of peace séparatély, but so as that no prejudice may reswl 
from thence to the auxiliary power, and that it may even turn as 
much as possible to its direct iknow For this purpose advice 
shall be given to the auxiliary power « the mode and time agreed on 
for the opening and sequel of the negotiations. 


XV. Without any delay there shall be concluded a treaty of com- 
merce on the most equitable basis, and reciprocally advantageous to 
the two nations, which shall sectire to each of them with its ally a 
marked preference for tlie productions of its soil or manufactures, or 
at least advantages equal to those which the most favoured: nations 
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‘with the revolted s 

violation law of nations. ist nna sc 
ther it be a violation. of a munici oa lames of the. rights.’ 
of war. A vessel may be lawfully seized, and condemn- -. 


enjoy in their respective states. The two we eape = soem make 


instantly a common cause to repress maxims 
adopted b by any country Chhenk at which nuyie subversive of their 


present sig Page and which may bring into tot ane ty of 
the neutral tral flag, and the respect which is due 
raise and re-establish the colonial system of Spain on . 


which i¢ hap suhsiated; or ought to subs ist, conformal to 


XVL The sheuienes and ad iupediction of the Is shall be at ‘the 
same time recognized gulated by a i 


The ed pene anterior to ag present treaty sal provisionally 
execu Tp iN F 


XVIL To ii every ery dispute between the two - 
a 1 pe Peni tg ramper'y tick of the it 
e explanation t e7 the cen 

Basle, concerning the frontiers, ctercenatis de 


plans and memoirs re which shail be ay pone aay 
of the plenipotentiaries who ne presen: tyeaty. 


XVIII. England being the only power against ite Spain has 
direct vances, the present pbs shall not be executed unless 
against her during the present war, and Spain shall remain neuter 
with respect to the other powers armed against the republic. 


XIX. The ratifications of the present treaty shall be exchanged 
within a month from the date of is being signed. 


Done at St. Iidephonso, 2d Fructidor, CAugust 19)) - 4th year 


of the French Republic, one and indivisible. MITES 
ed PERIGN 
Weer PRINC 


The Executive Directory resolves on and signs the present offen- 
sive and defensive treaty of alliance with his Catholic Maje the 
King of Spain, negotiated in the name of the French Republic b ea ti- 
zen Dominique Catherine Perignon, General of Division, 


powers to that effect by a resolution of the Executive Directory, da- , 


ted 20th Messidor, (September 6, ) and charged with its instructions. 


Done at the National Palace of the Executive. Directéry, the 4th 
year of the French Republic, one and indivisible. 


Conformable to the original 


(Signed) REVEILLIERE rhe kun yh eye m 


By the Executive Directory, 
LAGARDE, Secretaire General, 
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ed as prize for a violation of the law of nati w r 
@ ere’be war or not. A’ French’ prize cou t- 


come into existence mor cease with a war, but, ‘like our 


_. district courts; always exists as a prize court. 
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The arretes of Le Clerc, Ferrand, &c. were mere 
proclamations; not laws, but declarations of what the law 
was before. The vessel was as liable to seizure after 
she had got out of the territorial jurisdiction, as if she 
had violated ablockade. » Seve OF 


Whether it bea case of prize of war or of munici 
cognizance, the court had a right to order a sale before 
condemnation, anda’ aser under such sale gained a 

d title against all the world. The sale was made un- 
er the order of the’court by its authorised agent. 


The communications of the French ministers Pichon 
and«Turreau to our government, consider this trade as 
a violation of thelaw of nations, and our government 
has ‘considered “it'in'the samie light. If it was only a 
violation Of the municipal law of France, this country 
must have been prostrated in dust and ashes, when con- 
gress passed a law to carry into effect the municipal law 
of France.’ Butithe truth is, that if this government 
had pred neh to the trade, it would have sanction- 
eda violation of the law of nations, = =~ 


In the Baltimore case, the court ought to have left 
the jury .to decide, under vall: the circumstances of the 
case, whether.the brigands had such a title to the pro- 
perty as to"make'a valid sale to the plaintiffs. The pur- 
chase was made only afew months after the slaves’ had 
driven out or murdered. all the whites, and had confis- 
cated their property. The probability is, that this very 
property was'the property of the whites, obtained by 

under and robbery. If so, the robbers gained no 
title. It was, therefore, a matter of fact *for the jury 
to decide. ; 


But the principal question, whether a French court 
can condemn a prize lving ina neutral port, is, to be 
determined, ‘not by adjudged cases in one nation only, 
but by the law and practice of the civilized maritime 
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of Europe, “Te has been shown t6 be a a 
tice of most, if, not.of of the maritime of Eu- 
rope for a century ; ; and if. we have Mabie: e on the. 
subject, and are now called upon to ctablish one, it’ 
will certainly be our. saree, to contin to shat of Ea- 
rope. Mis 


This i is a civil, war of, the most odi ind— 
against their masters. It is said, sae 
were free. But the’ same power which 

them free, ‘had since declared them to be’: 
whether they are to be considered as free're 
révolted slay el) we had no right to cen 


There are duties which one state owes to. 
the case o Mie ian If a nation joins oF assi 
rebels, it becom es apenemy. Upon . point, 
rities are nm Melee eason alone.,is. 
The Priced tater parca ackno ; 4. awe 

ndence. e citizens. 0 { 
Sites have no pee: to, consider “id sas) an. 0 yea a 


nation. sf ; le 
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__A.law ofa nation regulating the ee Me 
in the territory of that nation, .is.1iot a. aly 
bit a modification of the law of nations, « By: 

nations, every state has a “eit to regulate the trade of 


ey vere thi tt habia. te d every sush, regulasion:#s | 


*° sabitai oh beso: we sia nye 
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To succour rebels i is.as much a violati o Meets. 7 
nations, as to succour a’blockaded | bad dale ieged 
citys bob ba To tee 


a spat oe Ie + - 
fp Spb co gen on a i. 
port, or at the bottom of thesea, or even the hing be 
consumeds / rf 


The ‘condemnation doce not give. property ; it ap 
establishes the fact thatthe captor or his: eiverelae had 
a lawful title by the capture. 1 Wilson, 211... dicey ot 
262, 12 Mod. 134. Rex vy. Broom. . Garthew,,99@.>> 
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eet oe r 

v. Eden. Ro ace na 


his s are carried 
fetes af they do, oo tiemacves parties in the 


- war. 


against the revolted slaves. Vattel’ (p. 234. 6. 2. s. 197.) 
says, An ally ought doubtless to be defended against 
every ineasion, a et ie foreig violence, and even 

“his rebellious Spanish poet was 


ube ear to assist Frans 










the ore tobe. ed free of an ‘ally: 

A neutral,” ayaa nFopert: is hem we for viola- 
tion of the law of natio ns ae jets, Me feocee 
He may | escape wi eat 1 thert is no Jus 


a leee 4 


postliminii in favour « of ne 


“The c at Santo Domi, was 4 ae sole judge of 
its own j Ha Wes n. “Its ing we upon that point is con- 
Glusive upon this" éourt.’ 


~The quedhbad "jus pobclit 
and of #4, ou os oe 






inasaisillaaregia ainsi dsj ted the 
Pg i Fe mtg to libel and condemn the Poirertarhgr » Samm 
captor ? ce. ees vet Ps 5 Des aN 4 a te 


jonably.,. The property sy he ape 7 
Jounson, J. Is not a neutral vessel, captured as prise’ for a 


of the law of nations, guoad hoe an enem x oe eee 
Hc 02 es gee coals Al 


Martin. No. The ofl nation woul have aight to demand 

that she ‘be given up by her government ; and refuses, it 

sanctions the inimical act of its subject, and makes itself a 

the war. So if the seizure be for violation of a municipal eatin 

godenenens of France has.a vested right; but not » ititheen be no 
zure. If an American neutral yessel, not a commission 


Martin. | Tn 


‘ peste; 5 should assist in rescuing another neutral vessel 


a belligerent who h | seized her for v 
aay of nations, she would be. guilty heii. —_ 
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betwe Pienas ind the first. owner, . tween , Rosk 
the a nye a ven Rav, the captor. vas ae As 


’ ? + ’.  Himevy. 

captor and the captured, the title passes by the seizure. Sw 

A. condemnation is only evidence of the lawfulness of “= >" 

the seizure. But. it is not the only evidence. -This 
doctrine is acknowledged by all the nations of Europe, 
except England. But England cannot ‘afae the lap of 
nations. Grotius, p. 580, 581. 4. 3. c. 6. §. 2. and 3. 
tit. A. Vattel,. + 570, 3. 8 195,.1 : ¥ 12. p- 585. 
Burlemaqui, (idee rt. 222. $. n oOY _ Lee on 
Captures, 68, 69, 70, 73. 76. 101, 102. Fue poath- 
minii does mot arise with regard to moveable goods, 
except ships; buta belligerent acquires the right to 
immoveable things, immediately upon capture. 1 Eme- 
rigon, 4to ed. (French,) p. 513. 2 Azuni, 236. 238. 
Lee on Captures, p. 64, ¢. 5.. 1 Rob. 134. The reason 
of a-distinction, being taken between ships and other 
moveables, is, that the identity and title of a ship may 
be as cea eae that .of land ;, and there is the. 


same reason caveat emptor. 


If the title to all foreign merchandlize is to be thus 
questioned, it will be necessary to. trace it up in all in- 
stances, to the original manufacturer, or to the cultiva- 
tor ofthe ‘soil.; agente will be safe. Such are 
»not the principles of the common laws, |< hy Ltn 


A sale under a feri facias is good, although the jud; 
-ment be afterwards reversed. 3 Bl, Com: 448,449. ° So 
‘im Maryland, although the statute forbids’ an’ nis- 
trator to sell the slaves of his in ‘if there be 
sufficient other personal estate to pay the debts, yet if in 
violation of that law he sells the slaves, the title of the 
} -parchaser is good. go ae | 







Even a municipal seizure vests the tile’ itf the go- * 
vernment, 5 Mad. 193. Roberts. v. Withered. * Comb. 
F 361. 12 Mod. 92. 5 T. R. 112. 117. Wilkins v. Des- 
pard. Pik if is 

But the purchaser, at all events, is entitled to salvage. 
While the. property was in the hands of the raprore st 
was totdlly lost to the owner, who ought at all” ; 
repav to the purchaser his purchase moriey, ‘with i 
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session oor the sbi rty Spel was ba sata 8 

veteems eons o* rat! | : 
island of Cu t Sk elt the captor. e 
cargo, havi been Sling, wake igh ecto into the. 
state of South, Cardl led in the court 
admiralty, by: he ot origi an owhe 
chaser. fends his ‘tit 
pronounced by a tribunal sit td Domingo, « 

the property had been libe the court of this. coun-_ 
try ; and by an order \of gale made by a Slog, 
himself. d te of the: French’ 
Domingo at St. Jago de Cut 


The ih question to te aa ‘lenondld ss ah 


Was this sentence pronounced by @ court ¥, compte 
jurisdiction ? 


cil rea sen sa ot 


nitude. Iti is t 


Can this court exémi the et of a foreiyn 
tribunal ? net ts ¢ Sf nei 













The court pronouncing the vitae of chet de- 
cided in fayour of its jurisdiction’; and if. the decision 
was.erroneous, that error, it ié ‘said, dught to be i 
rected by the superior tribunals of its own country, not 
by those of a foreign country. ~~ 
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This proposition certainly pes be aden in te 
fullextent. A sentence professing on its face to 
sentence of a judicial tribunal, if rendered by a self- 
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i _or by a body not empowered by its 
Se ee eT te subject for 
cided, could have no legal effect whatever. 





The power of the court then is, of necessity, exa- 
minable to a certain “extent by that tribunal which is 
compelled to decide whether its sentence has changed 
the right of property. The power, under which it acts, — 
must be looked: into; and its authority to decide-ques- 
tions, which it professes to decide, must be considered 

: m ' e 

But although the general power by which a court: 
takes tattle of causes must be inspected, ‘in order 
to determine whethersit may rightfully do what itpro- 
fesses to do, it is still a question of;serious difficulty, 
whether the situation of the particular thing on which 
| the sentence has.p may be inquired into, fer : 

purpose of decidin hether that thing was in a state 








which subjected it to the jurisdiction of the court pass- 
ing the sentence. For. example; in every case of a 
foreign sentence condemning a vessel .as prize of war, 
the authority of the tribunal to actas @ prize court must 
be examinable. Is the question, whether the vessel 
condemned was in a situation to subject her to the ju- 
risdiction of that court, also examinable? This ques- 
‘tion, in the opinion of the court, must be answered c 
the affirmative. | 


_ Upon principle, it would scem that the operation of 
every gment must depend on hie nite #f the court’ 
to render that judgment ; or in other 8, on its ju- 
risdiction over the subject-matter which it has deter- 
mined. Insome cases, that jurisdiction unquestionably 
depefids as well on the state of ‘the thing, as on the 
constitution of the court. .If by any means whatever a 
prize court should be induced to_condemn, as prize of 
war, a vessel which was never captured, it could not be 
' contended that this condemnation operated a change of 

property. Upon ptinciple, then, it would seem that 

to a certain extent, the capacity of the court to act upon’ 

the thing condemned, arising from its being within, or 
without their jurisdiction, as well as the constitution of 
|, the court, may be considered by that tribunal which is- 
to decide on the effect of the sentence. 
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Passing from Principle to. authority; we 


the courts of England, whose Geciaious aft’ 

mentioned,’ because we are best ac ea with | 
and because, as is beliey they €, to foreign sen- 
tences as full effect as_ are in avy part of 
the civi rid, the on that the sentence of a 
foreign court is conclusive respect to what it pro- 


fésses to decide, is Tovey ua AMOI 
tion that it has, an given case, iris tle < 
subject-matter. i 

This general cru i expined by” icatar cases. 
The case of the Flad Oyen. ph Me “Was a vessel 


condemned by a bellig ng ‘e, a Reset 


pit al entirely on the dese he neers of the the 
court. 
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The Christopher, 2 Rob, 173. was. ees while 
lying in the port ‘of 3 ally. . The iction of the 
court passing the.. was affirmed, but no doubt 
seems to have beet ed, | the bar, or by, the 
judge himself, of he ion, ? 
oO 


. wey rhe- 
the rt of sitting in of the 
hr oo aa nae eer 7 


of mar gn me bi 


that question red_as beir 
and sc déglalline dx the Yaw of wise ' 
The case of The \Rierlighett, 3, Rob. 82, is of the 


same description with that, of al Christ and ¢s- 
tablishes the same principle. Mire 


In the case of The Henrick and J ia, 4 o& ff. 
Sir W. Scott determined that a. Jemunation, by 


court of the captor, of a vessel lying in a saat 
was conformable to the practice of nations, and. ze 
fore valid ; but in that case the right. to ing 

the situation of the thing, the /ocus in quo, Ho a not fake 
it out of the jurisdiction of the court, was considered 

as unquestionable. 
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case has been found .in core sgn ¥ ai 
sentence has been denied, pecapee she 
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pis soa: Dis. crpoce that ‘the rea oar 
country whatever deny themselves rege ane tdi 

is, therefore, at present, considered as the aisharte. 
practice of civilized nations, and is adopted by this 


court as the true principle which ough te fig 
_ ‘this case. Kad thy 








In pursuing the inquiry, then, whether the tribunal 
erected in St. Do was acting on a case of 

it had jurisdiction when ‘The Serah.was condewned, 
this court will examine the constitutional powers of that 
tribunal, the character in which it acted, ennai 
tion of the aubject om which it acted, ui 
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‘that the colony, ranch i ttn omni state, 

and having thus’ farm far maintained its'sovereignty by arms,’ 
must be considered “and osway 8 other nations as 
same it ‘in fact, and” d to maintain the 
same Cc id 
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Pte lide, or *Prante claim, 
courts of justiee must /eonsider the a» rena of 


things as remaining urialtered, and the sovereign power 
of Arye! sg res f as eegpeerres 


le ternee ge ae ‘say that belligerent rights may 
not be superadded to those of ‘sovereignty. But admit- 
ting a sovereign who is endeavouring to reduce his re- 
volted subjects to obedience, to possess both sovereign 
and belligerent rights, and to ‘be.capable ‘of acting in 
either character, the manner in’ which he acts must 
determine the character of the act. If-as a legislator 
he publishes a law ordaining punishments for certain 
offences, which law is to be applied by courts, the na- 
ture of the law, and of the précesillige under it; will 
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notification g 
charged’ ires to. the American: 
was publi in March, 1802, interdicts 
intercourse.with of St. 
sion of the revolted and declares 





negroes, age 
will arrest all foreign vessels r to 
other port, . and to communicate wi h any of } 


on ‘oat emg ead be confiscated, 


verel: punished, as 

the righ af the Breach Kepbe andthe law a at 
eR TE ees. 9 Peete SE AERE® tery bette - 
1. Red aie. o° wae ht OF Dyke 
ing ea Sat a a 
of red oben to 
seizure and to confiscation, the | . 
jurisdiction of;the government c¢ 
free trade serene colony had 


dina of sove alone were sufficient. The 
a to. the order of the com- 

. mander in chief of the French Republic.in.. St. .Do- - 
f mingo ; and that order would of course be.examined as oy 
exhibiting more. perfectly the extent andthemnatureof = 


the rights which see French Ropeane ay eh atie oo ea 
* eked bad} 


ercise. 
abe - ‘ 
The particular order which preceded this noti 
is in these words: “ Every vessel, French or 
which shall besfound by the vessels of the Re 
riding at anchor in the ports of the island 
by these presents, or within the bays, creeks, and land= 
ing places on the coast, or under sail. at a less distance 
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than tw qrnsteniinine 
with helen or al olla“ 


Bin ea, 0) Beebe dads ¢ ae 
The next decree is dated the 22d of.June, 1 and 
the extract which is supposed to regulate this ular 
subject, is in. these words:<, ‘* Every vessel, French or 
foreign, which shall be found by the vessels of the Re- 
public anchored in one of the portsyef the island,.not 
designated by the present decree, or in the bays, coves, 

or landings of the coast, or under saibat a less distance 


th . 
with the lod Crsemeloaneanesea bess 


it AeA gitihsih Keka SAE OL Core De Gh 
‘strictly territorial regulations, proceeding from the sove- 
reign power. of; St. Domingo, and intended to en- 
force sovereign Pe Seigure fora breach of this 


law. is to be “yn only which 
the'sovereign Claimed ari »in virtue of 
that exclusive, dominion: .w "y »Mation possesses 


within its own territory, and. within»such a distance 
con eee eos na of iooaer- 
ritory, is poweris the ; in peace and in war, 
is exercised ing i of the,.sove- 
reign... The wr aces 
Henush-and:Soquamuganains remedied gy re.jeed Lees 
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Thip, subjechanme again taken up in October, 1802, 


part regulates the coasting | 
an eo “Fa, dehy Sthennd.n6hs antics “of-thie 
decree respect foreign .as well as French vessels, and 
subject them to confiscation in the cases whieh are there 
enumerated, e 


These are all.of the same Yesctiption with those stated 
in the arrefe of the 22d of June; and no seizure is au- 
thorised but of vessels found within two leagues of the 


coast, ed! ae” 


The last deeree, is:shat. which * mwas. issued “byGenera! 
Fetrand on the 1st of March, 1804. Ehis deserves the 
more attention, because it is that on which the courts 
profess to found their sentence of condemnation, in the 
particular case under consideration, and because General 
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_ which. clearly indicate the pane 
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Fane by the goveramen of tne land 

PRRROAY big th BURN ch crate pod? 

“‘The-title of thisarrete is, + An arrete relative to | 
vessels taken in contraven ention of the dispositions of the 
laws and regulations “ concerning French me foreign 
commerce in the,geleny.” 
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forcign cbinmeive inthe colony, ia-cleasly-of the lanter 


The first article of this satmnaaiannaited in the 
sentence, as that on which the condemnation is founded. = 
it is im these words : 1 ected hide a 


“ The port of Santo Domingo i is se Sea in the 
colony of St. Domingo that is open to the French and 
© foreign commerce; in consequence, all vessels anchored 
in the bays, harbours, and landing places, on the-coast 

occupied by the rebels, those cleared for the -ports in . 
Sane coming out with or withouta cargo, 
and, generally, all vessels sailing im the territorial ex- 
tent of the island, (except that from Cape Raphael te 
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Ocoa Bay,) found at: less thi 
from the coast, shall be Kid 
and privateers it eonioe r letters of marque, 
pn them, if the port of ’ 
mingo, that the con the vessels and car- 
goes may be in 5 : of Sing! > 4 
oy wee SO. 1 ble a ; pores 

As this article authorises a seizuresof those vessels 

only which are “ within the territorial extent of 


coast,” Men cerch > e 
dent that the seizure and confiscation are made in con- 
of a violation of. 


the island,» Jess than _ two leagues of the 
be sufficiently. evi- 


sequence ane 
not in tight of war. It is trae that the revolt of. the. 
this exercise of sovereign power. 


colony is the motive for 


Still it is an exercise of sov it- 
self within those limits ee 2 aa 
nicipal law, not the exercise of .a. ight. 


Ant ey shige: Pith addi. ciel * daw 


The tribunal i law. into execu- 
tion, though capable of @ prize or an in- 
stance — must et case as acting in 
the character of. since it is in that 
character that i of municipal law.) — 

+7 ORFS RE GRD vm BE bed 

The Sarah was captured more-than ten leagues from 
the coast of St. Domingo, was never carried within the 
jurisdiction of the tribunal of ‘that colony, was sold at 
Barracoa, in the island of Cuba, and afterwards con- 
demned as prize under the arrete of: Camarasa, 
which has been stated. : , 


If the court of St. Domingo id jurisdiction of the 
case, its sentence is conclusive. If it had no jurisdic- 
tion; the proceedings are: coram non judicey: nae must be 


disregarded. 


Of its own ‘jurisdiction, wulornatapeala: on muni- 
cipal rules, the court of a nation must judge, 
and its decision must be But if it-exercises 


_ a jurisdiction which, according to the*law of nations, — 
its sovereign could not confer, however available: its 
sentences may be within the dominioas of the’ prince 
from whom the authority is derived, they are not re- - 
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jurisdiction to a court? sate ios! , 
: fe bors oe wih 
4 It cannot be*the offence itself. itis t to 
every idea of a proceeding in rem, ae 
| which is nov imthe power of the 


authority the court proceeds ;. and nonation vill naenik 
that its property should be absolutely changed, “while 
remaining inhits Ow possession, by a sentence which is 

aI entirely ex parte. ‘Those on board a vessel are 

: to represent dike etic are*interested in it; and’ i 
{ in @ situation which requires them to taheseseicatpeaap | 
‘d proceedings’ against a vessel and .cargo,’ And -ecstbans 
them to assert the rights of the interested) the cause is 
considered as being properly heard, and all concerned: 
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This is @ question Rae considerable difficulty 
has been felt, andon h some contrariety of opinion 
exists. It has been doubted whether de- 





nominated fidicial, are, ‘in’such av¢ase, 
lar, orare to be con 


coram non judice. If pete ‘irregular, the courts 
the country pronouncing the sentenéé’ were the exelu- 
sive judges of that irregularity, atid their decision ‘binds 
the world ; if’coram non judice, the sentence is‘asif ot 
pronounced. pp Adel 
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tion to exelude all others from yng sor, territo- 
ries, exists equally in war and in eet 
clusion im this case been merely aeaed for. 
Tests of trade, itymay have been considered. as purely 
municipal. But there existed a war rena 
rent state and her colony. espe not only 
faost universal Lire but officially 

of the United ot mg par a 
, resident M. Pichon, puget time p 
lhe the prohibition. to trade ‘wahabe 
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municipal, but belligerent in its nature aud object. I 
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had an undoubted rightto preclude 
plying them with the means of p racting va. Te 
Fre nano jurisdictional limits, in the ex- 
ise of those acts of force which were mectssaty toicar- 
aS oO. ffe her * gripe 1 - re * 
a ere mockery. . w : ry ; f things 
, If shut out from those limitss’ Seizure on: 
high seas for a breach of the right of blockade, during 


the whole return voyage, is universally acquiesced ia as 
a reasonalilé exercise of sovereign power. ie quale. 4 
plesof bldckadethas iu in modern times been pus 

to sach att ex rant extent as to become a very justi> 
fiable-cause of war, bat still itis admitted to be ¢¢ 

ent withthe law of nations, when confined within 
limits of reason and necessity.. The right to subdue an 
enémy; carriés with it the right to make use of the he- 
cessary means for that purpose, dnd the individual who 
does av act inconsistent With the rights of a belli 
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’ Phe argument drawn from the decree of Ferrand, to 
that France had not asserted her belligerent rights, 
is évidently founded upon a mistranslation. The sen- 
tence which authorises the seizure of vessels when out- 
ward boutid, after having entered ian St. Do- 
mitigo, is substantive, and totally by the sub- 
sequent senténcé, which authorises a seizure of vessels 
sailing within twoleagues of the coast. The forméraie 
thorises for the offence of having entered thi 
ports ; the » for being found ‘ina situation from 
Which am intention to commit that offence shall be ‘in< 
ferred. Nor, ‘if thie fact were so, ‘that she had‘ lim 
‘the right of capture'to two leagues from her coast, w 





s 








v. 
Mumety. 





290 SUPREME COURT U. 5S. 


it follow that this was an exercise of municipal right} be- 
cause a nation may restrict her subjects, in the exervise 
of belligerent rights, to a certain distance from the coast, 
or even to her jurisdictional limits, and yet the character 
of the seizure would be inno wise changed..« If the ob- 
ject of the seizure/is to promote the reductiomof am ene- 
my, it is au exercise of the rights of war. 60) | 
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From, conclude that the 
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pendent upon ation; that it may fairly be 
considered as having been made in con 
law of nations, andy therefore, without to the 
doctrine that a. seizure contrary to the law of: nations 
was a void seizure, and that we have a right to declare 
that a mere marine trespass which a court of France has 
declared to be the act of: its ‘ L conclude: that 
the court of St. Domingo: had juri in‘ this. case ; 
and if it had jurisdiction, it is admiteed that thé proper- 
ty was altered, and the libellant ought not to recover. : 
. Ay (Any : i Dae @o 4 ASRS Es Dist 
Let it be observed that this is not an application on be- 
half of the vendee of the captor for the aid of. this:court 
to secure to him.the benefit of his purchase. _We’find 
him in possession, and) theapplication is for our aid to 
divest that possession, and restore it to the origi ° 
This owner was clearly an offender against the rights of 
France, and his only claire upon the interference of this 
court is, that he had escaped, with the property thus ac- 
uired, beyond twoleagues from the shore of the nation 
ps A he had offended. In such acase it would be enough 
for all the purposes of the defendant, if this court would 
imitate. the state of our nation, and remain neutral :be- 
tween the parties. ve 


Let it not be supposed that the opivion which I-am 
giving devotes the commerce of our country to lawless 
depredation. My observations are applied to-a case>in 
which an evident aggression has been committed, by ‘en- 
tering at least two of the interdicted ports of St. Do- 
mingo. The individual who will knowingly violate:the 
rights of war, or laws of trade of another nation, is ‘well 
apprised_that he forfeits all claim to the protection of his 
country, or the interference of its courts. The peace of 
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pera authority, « it is nevertheless necessary, in 


property, that a merchant should 
jroemare rt <a mat ‘captured: roars or without 


law, under the law of nations, or under municipallaw, 
the office ill be as necessary to his: educa- 
tionas the c ~ Articles of commerce piass- 
ing from bait ooeed: by by mere delivery, ‘often remain- 
ing for years im the same packages, distinguished by the 
"same marks, may admit of Sfirdestificasiopatbaredsy length 
of time, in the remotest countries, and in the’ hands of 
the most innocent purchasers. But if a seizure 
sovefeign, upon a ground which any’ court may 
unsanctioned by the law of nations, is tantamount to - 
pmo and nothing done in pursuance of it can transfer 
property, where is the uncertainty to énd ? With 
regard to 'ships the inconvenience Subnind teen: 
roryiiiaiiones knows that a vessel must be 
ated ed with her document papers, so. that thé pt 
tay come to the knowledge of her havi 
a capture and condemnation, and be*put on’‘h 
against so precarious atitle. He will know that he is liable 
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to be dispossessed according to the construc- 
tions of the law of nations that may’ different 
countries’; yet he knows the ‘full: of a property 


thus embarrassed: But in cio proehtuoiet acpotaandPe> 


he has no security, unless indeed ye ewer im- 
mediately from the manufacturer orthe'planter. “It is a 


: subject of curious speculation how farthe pursuit oF te- 
) search after merchandize thus situated may be cartied ; 
i whether the same principle may not extend it into the 


: 









292 SUPREME’ COURT VU. S. 


| Boss ae ee 
; > nr Cae Og of The Sarah, 1 medu 
| SAY that against Groning, ihe prepereyisiibeliedinthehands 
| of a parchanet Meer miniceramtortt wad tended REE 
country. wy ehongelupancinsoas wheré we aré to 





sto even the remotest, 

poy si the aretele will  idetitification, is in no 

better situation thanthe. g, atid liable, 

upon the eins, » After ‘ 
ing beyond : ther fact ; ereign 


within his own territory, ae ge met Senter 

the ocean, (where he is’equal to allothers,)- by 
' escape, recapture or release, (by which property is Té- 
! -tared.to its state before seizures) the approbatery sen- 
cence of his own court—(by which alone it can be judi- 
cially known to be the.aet-ofuthe: sovereign 
these limits every step that a-court takes can only be pro- 
ductive of doubt, litigation and uncertainty, and involve 
the commercial world in endless. embarrassment, -at the 
same time that it compromits the peace of nations, 
whom it is a received and correc hecibdind enastnal 
due deference to the cavteserenn _ maritime courts 
is @ just cause of wars. siti to sate 3 





Sentence of the Court, March 2, 1808. 


This cause comiéive ta:bethesrl. see the transcript of 
the record, and on sundry exhibits introduced into the 
case in this court, aad was argued by counsel, on con- 
sideration whereof, it appearing that The Sarah withher 
cargo were seized without: the territorial jurisdiction 
claimed by the French government of St. Domingo, for 

‘the breach of a municipal reguldtion, and having never 
been carried within that jurisdiction, ‘were sold by the 


captor in a and afterwards condemned by 

hove court of eg eer tee violated the ea 
regulating the Peeerm 2: F and foreign vessele > 
with that colony, which laws authorise a seizure of ves 

sels found within two leagues of the coast; it is the 

opinion of the court; that the 8cizure of The Sarah and | 
her cargo is to be considered as a marine trespass, not 
vesting the possession in the sovereign of the captor, or 


































the poet my oe or ee into 
which equitable deductions the a. at liber 

ty.to show in the -circuit court. This court is there- 
- fore of opinion, that the sentence, of. the-¢ireuit court of 
South Carolina ought to be reversed, and the cause be re- 
manded to that court, in order cae ome RC 
rencinninnonio, conformably peter Set wos vf 
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THESE cases were LaF i in connexion with thatof _If a vessel, 
Rose v. Himely..... seized by a 


teer, 
,. Marsnart, Ch, J. delirerri the opinion of | the the territorial, 
Sourigas fallen. ie 


ment 

This. case differs from that of Rose v. imely i in, one Denia for 
material fact. . The. vessel and cargo, whi constitute breach of the 
the subject of controversy, were seized within the terri- F cipal re pass 

igrial jurisdiction of the government.2 St. Domingo, and hibieing all in- 
gacrien into a Spanish port, While lying. in that port, tercourse with 
were | ee institutes tn in the court 3 pons ae 
fre lend of Guadaloupe, the cargo by.a 9, be carried bf 
vaio order of that court, after Which the vessel and the captors 
: cargo were condemned, Thesingle question, therefore, directly to a 
which exists in this case is, did the court of the captor mere 
lose its jurisdiction aver the captured vessel Pr its.being of Cuba, she 
carried ito a Spanish port. , May, while 
lying theres 
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be lawfully 
| proceeded a- 
gainst and 
condemned by 
a French tri- 
bunal sitting 
at Guada- 
loupe. 
The posses- 
sion of the 
| sovereign of 
the captors, 
gives jurisdic- 
tion to his 
courts. The 
possession of 
the captor’s in 
| a neutral port 
is the posses- 
sion of their 
) sovereign.’ I 
the possession 
| be lost by re- 
Capture,escape, 
or voluntary 
discharge, the 
courts of the 
captor lose the 
jurisdiction 
which they 
had acquired 
} by the seizure 
The trial of 
, @ municipal 
| seizure must 
| be regulated 
exclusively by 
municipal law. 
No foreign 
court can 
question the 
correctness of 
what is done, 
unless the 
court passing 
the sentence, 
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vested the lawful possession of the ‘vessel in the sove- 


reign of the capwry. ‘The consequently existed in 
full force to im ‘to the proper tribunals 
for an examination of, and decision’ on the offence alle- 
ged to have been cotmmitecd/ ‘The’ iob of those 
tribunals had attached, and this’ decide upon the 
offence was" ‘ UIP a8 
1 Ee GO Hiro 
When a seizure is thus made forthe 
nicipal law, the t ‘must’ be exclusively 
regulated by the sovereign power of the country, and no 
foreign court is at to quéstion the correethess:of 
what is done, unless the court passing the sentence loses 
its jurisdiction by some circumstance which the law of 
nations can notice. escape, or a voluntary 
discharge of the ¢ vessel would be such a'circum- 
stance, because the sovereign would be thereby deprived 
of the possession of the thing, and of his power over it. 
While this ee remains, the res may be either re- 
stored or sold, the sentence of the court can be executed, 
and therefore this possession seems to bé the’essential 
fact on which the jurisdiction of the court depends. ‘ 


The laws of the United States at a vessel 
which has been seized for Violating them shor tried 
in the district where the offence is committed, and cer- 
tainly it would be i and illegal for the tribunal of 
a different district to act upon the case. ‘But of this ir- 
regularity, it is believed, no foreign cOtitt could take no- 
tice. The United States might enable the admiralt 
courts of one district to decide on captures made for of- 
fences committed in another district.” It is an‘ internal 
regulation, to be expounded by our own courts, and ‘of 
which the law of nations can také no notice. The 


session of the thing would be in’ the capa id pest 
S- 
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the state, and it is competent to that power to 

diction over it to any of its tribunals. There exists a 
full power over the subject, and an ability to execute the 
sentence of the court. “The sovereign power possessing 


loses its ju- jurisdiction over the thing, must be presumed by foreiga 


risdiction by 
gome circum- 
stance which 
the law of na- 
tions can no- 
tice. 


tribunals to have exercised that jurisdiction properly. 
But if the res be out of the power of the sovereign, he 
cannot act upon it, nor delegate authority to act upon it 
to his courts. 
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aah 3 of war while lying: m neutral ports a 
= ailedin England, and has bey in Fane 
objections to this practice may p 

to.induce nations to change it by common:consent,. a 
until they change it the practice must be submitted to, 
and the sentence of condemnation passed under such cir- 
cumstances will, bind the t PRODEESY» unless the legislature 
of the country in which the captured vessel may be claim- 
ods oh ar of nations, sal otherwie otherwise. direct. 


,aotaerte 
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rize of war, remains in possession of; that 
a fal nye over bn so long as she is is 

a situation in which ssession cannot be ri 
divested. The fact r she is an enemy vessel or 
not ought however to bed icially-mquired i mto and.de- 
cided, and therefore th ima neutral captured 
as an enemy is never change siete er 


nation has ae 
that the vessel shall ay! in a Af oiabigp a8 
sentence Trend aay = cus reat ote she 
nino Bie ety, an stan € captor 
be lawfully divested, because the neutral- sove- 
cetan by_himaelo¢ by his courts, can take no-cogni- 
bomany of the question of prize or no prizes “This posi- 
tion is not intended to apply to the case of a -soverei 
prep pep escape to one of the belligerents ; 
it.is only to those neutrals who are free 
to act to ryt general law of nations. In such 
case the ne sovereign cannot wrest from the posses- 
sion of the captor a prize of war brought into his ports. 


son whose officer has = OS 


A vessel captured as prize'of war is’ then, while lying 
in'the port of ancutral, still in the possession of s0ve- 
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of the.captor, and that posession cannot be igh 


Pest Merde peipldktere nds or * tamowed 
+ Jernteeubeney diy aap Ae 
“This objected that his.courts can take.no jurisdiction 
of a vessel under such circumstances, because they can- 
not enforce a sentence of restitution... | 
‘Si Othe tab i that the , f 
But. it is recollected 
_ Dut kta cad ht i rnin he 
ae commissioned to seize in the name of the a 
and is as much,an officer appointed, for that, purpose, as 
one who in the body of a serves a. civil process. 
He is under the. controul of the sovereign, 
and must be considered as read) to obey hig-comunends 
legally communicated f courts, wheal 


It is true that in point of fact cruisers are often gom- 
manded by men who.do.not feel a due respect. for. the 
laws, and who are.net of sufficient response. to.com- 


nsate the in juries, their improper 
i but in y they must be coeetesion officers 


commissioned by int to make aseizure.in the 
Particular case, eo beady to obey he egies 
mandate of the sovereign directing a restitution. . 
property palpi a Pie yt iy So a aaes 
tral port, and w ; 

neutral port, the: i 

the property, if such 


In cases of prize of war, then, the difficulty of execu- 
ting the sentence does not seem to afford any are 
argument against the jurisdiction of the court of 


to a vessel in ion. of the captor, ne 
ink peatill sé iopsly parts wing 


Do the same principles 0 gamer made 
the territory of a state for the violation nie vite 
laws? r 

In the solution of . this question the court can derive 
no aid from precedent, The case perhaps has only oc- 
curred in the wars which have been carried on since the 
year 1793, and the court in deciding it finds itself re- 
duced to the necessity of reasoning from analogy. 
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oe 


‘The seizure, it has been already obsefved, vests the 
ion in the sovereign of the captor, and. suljjec 

the vessel to the jurisdiction of his courts. The 

when carried into a foreign port, is stillin his: 


and he is as capable of restoring it if the offence should 


not have been committed, as he is een 
vessel unj as an enemy. sentence in 
the one are ts executed with as much facility as in 
the other. : ; ae 
Possession of the res by the sovereign has been consi- 
dered as giving the jurisdiction to his. court ; the particu- 
lar mode of introducing the subject into the court, or, in 
‘other words, of instituting the particular procéss which 
is preliminary to the sentence, 1s_ of municipal 
regulation, uncontrouled by the law of nations, and there- 
fom is not examinable by a foreign tribunal.. It would 
seem then that the principles which have been stated as 
applicable in this respect to a prize of war, may be ap- 
plied to a vessel rightfully seized for violating the muni- 
cipal laws of a nation, if the sovereign of the captor 
possesses the same right to ie 
against the claim of the original owner in the latter‘as in 
the former case. If, on a libel filed by the original 


owner in the courts of the country into which the vessel 
might be brought, the possession could be defended ‘by 


alleging that she was stized for the violation of amuni- ‘ 


cipal law, and the right of the court to decide’ the cause 

would be thereby defeated, then that ion would 

seem to be sufficiently firm to maintain the jurisdiction 
*of the courts of the captor. oe ; 


Upon this point much doubt has’been entertained. It 
is, however, the opinion of a majority of the judges, that 
a ssion thus lawfully acquired under the authority 
of a sovereign state could not be divested by the tribu- 
nals of that country into whose ports the captured vessel 
was brought; at least that it could not be divested un- 
less there should be such obvious delay in proceeding to 
a condemnation as would justify the opinion that no such 
measure was intended, and thus convert the seizure into 
a trespass. 


The judgment of the circuit court is to be reversed. 











made in exercise of municipal or belligerent rights, or 
whether within the jurisdictional limits of France, where 
she is supreme, or beyond those limits and upon the 
high ours) where menemners enronent with that of 
every other nation. We in possession 
of the captor, undeFrauthority: dedwaiiece! his sovereign, 
whose conduct cannot be submitted to our jurisdiction. 


demnation of vessels lying in a foreign port, and that 
practice is not inconsistent with principle. 

The plaintiff below has lost all remedy. at lawy: and’ 
must look elsewhere for redress if he has sustained an 
injury. : ; 


A yaa The cases of Palmer and Higgins wv. 
Dutilh, and Hargous v. The Brig Ceres, being imper- 
fectly stated, it not being ascertained whether the seizure 
‘was within or without the territorial. jurisdiction of St. 
Domingo, were remanded for further proceedings. 
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ALEXANDER v. HARRIS, BALLIFF 0! 
panel tt RAED 14 299 (ORT 


oe 


ERROR ‘to the circuit court of the districtof Colum- An aver. 
bia, sittingat Alexandria, in an action of replevin. » §| ™ent i — 
: . ears, 1 
Avowry by the defendant, stating that Crammond swndheal oy 
was seised in fee of the Vocus in quo, and demised the proof of a 
same to the /plaintiff for the'term of three years, at a “ase for one 
certain rent, and that beeatse 111 dollars and 67 cents 714 two years 
of the rent were in arrear and unpaid, he acknowledged further pos- 
the taking as bailiff of Crammond; &e. and prays judg- are iho the 
ment for double rent. 6 ©) wept ye 
the landlord. 
not to avow, &c. because he saysthat the The plea of 
said sum of 111 dollars and 67 cents, of the rent afore- agg ’ 
said, at the time when &c. was not imarfear and uM- demise as laid 
paid to the said W. Crammond, nor was any part there- inthe avowry. 
of in arrear, &e. and this he prays. may be inquired of Ste pat 
by the country, &e. : par me 


judgment for 
| rent 
On the trial the defendant produced a letter from the under the sta- 
laintiff, to the defendant’s agent, agreeing to take the Sinia of Vis- 
S ouseiaeate year, at the rent of 120 dollars, payable _— 

half yearly, and proved by witnesses that the plaintiff 

took the house upon the terms mentioned in the letter, 

and remained in possession three years ; that at the end 

of the first'year no new express agreement was made, 

but the plaintiff continued in possession with the consent 

of the defendant’s agent. The letter did not contain any 

agreement for renewing the lease at the end ef the term 

by consent of the parties ; whereupon, at the prayer of 

the defendant, the court below instructed the jury that if 

they believed from the evidence, that the plaintiff took 

the house’ for one year, by his letter, and afterwards, 

with the consent of the defendant’s agent continued to 

hold the house for two years longer under the letter, and 

without any new agreement, then the defendant is entitled 

to recover on his avowry ; but that if the terms of the let- 

ter were relinquished, and a new agreement made for 

m two years, the avowry was not supported by the evi- 

ence. 














ALEXANDER 
a v. 
Harazis. 
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The plaintiff also produced ‘to the court, after the'ver- 
was rendered for the rent in arrear as stated in the 


wry avowry, the replevin bond given bythe plaintiff, as evi- 


dence to satisfy the court, that the defendant had dis- 
trained for more rent than he had avowed for, and more 
than the jury had found im-arrear, and objected to the 
rendition of judgment for double'rent under the statute. 
But the court overruled the objection, and rendered © 
judgment for double the rent found in arrear’ by the ver- 
dict. ; yaa! 
ee ee 

To which opinions of the court the plaintiff excepted, 
and the verdict and judgment being against him, he 
brought his:writ oferror. = © 


crt 
E. $. Lee, for the plaintiff in error, contended, 


1. That it was necessary that the landlord, on the 
issue of no rent arrear, should prove his title-in fee,’ ac- 
cording to the averment in the avowry. 

ry C961 OT FA 

2. That he should prove the demise as laid; and that 
the evidence in the present case did not prove the demise 
stated in the avowry, and Pion. “a 


3. That the landlord ‘was not entitled to double rent, 
because it appeared by the penalty of the replevin bond 
given by the tenant, which was more than double the 
rent avowed for, that the landlord had distrained for © 
more rent than was actually due. In support of these 
points he cited Esp. N. P. 358. Doug. 640.° Bristow v. 
Wright, and the Virginia Laws, New Rev. Code, 155. 


Hiort and Youngs, contra. ee < 


A lease for a year, and so from year to year, if the 
tenant occupies for three years, may be laid as a demise 


for three years. 1 7. R: 378 Birth v. Wright. 4 
Bac. Ab. 182. 


The bill of exceptions does not state that it contains 
the whole evidence offered at the trial. 


The replevin bond was the act of the plaintiff himself, 
and he might gratuitously give a bond in a larger penalty 
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~ than the law requires. iTpsvact-of senate als i all Avaxassiie 
be at Jeast in double the amount of the rent 
for; but does not say it shall not be one green eee “— 
Besides the bond does not appear in the record. 


The plaintif?’s plea‘to. the avowry does not deny the 
avowentill title, northe demise. Itis y the plea of 
no rent arrears, which admits the title the demise, 
as laid in the avowry. By taking issue upon the rent 
arrear, the plea admits every other allegation in the 
avowry of the defendant. But if it does not, it is fot 
competent for the tenant who has | the land, to 
dispute the title under which he | In 
possession alone is a good title.a all-but right- 
ful owner. If the plaintiff would deny the demise as laid, 
he must plead non-tenure: 4 Bac. Ab. 8 55. 64. 67. 
71. 87. £04. 10 Viner, 486. 


Ef... Lae; ion veply. 


’ Some? 


~ ~ 


If the defendant was not owner r of the land, no rent 
was in.arrear to him. The avowant must prove his case 
as laid. The caseof Birch v. Wright is not like this, 
and the opinion. “Judge Buller is extrajudicial. 


MansHatt, Che Ju The only doubt is, whether the ~ 
plea of no rent.arrear, npn —- as laid in the 


AVOW!Ys ks : 


E. Ff: Les Nothing i in arrear, is the general issue 
in an action of debt for rent ; and like the pleas, ni/ debet, 
non detinet, and not guilty, puts the avowant upon the - 
proof of his whole cases Cowp. 588. Warner v. Theo- 
bald. Buller’s N. P. 302. | aa 


March 2. » 


Manswatt, Che J. delivered the opinion of the court 
as follows, viz. 


In this case two errors are oye by the plaintift i in 


error. 


ist. That the circuit court misdirected the jury. 
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ad. "Fhat nt for double damages ough€ net tp 
hae’ been ou the verditts\) eh 
i qt iter 
1. The aeowey which fonth the thele under nbhich 
the bgt tene paar a lease for three years 
certain. e plea to nothing iff ar- 
rear,” aud on this plea veg bee ya ‘A@the trial 
ofthe sin and apa rin ae Peilinaier ve 
one year certain, a su uent ‘for two 
years. On motion to instruct the jury that: this lease 
did not ete: Beene scone ter eades ea 
jury be of opinion subsequent posses- 
sion was under the original contract, dnd without any 
peda ayn, was entitled to reco- 
ver, otherwise not. The jo a verdict uot the 
avowant.!. . 


The lease stated in the avowry is obviously siden: 
lease from that which was given.in evidence, ane 
for three yedrs is not.alease for one year. ti it is — 
contended that’ ai.s ent ion, without | any 

per | agreemen to an extension of the 
original lease,- and. for this "¢ nt, anda 
dictum of Fudge Builer,. in the arch ve Wright, 
1 Term, 378. have been cited. — e cases do oa 
prove the point they, were establish, — 
those cases,. a a admit of the 
extension which was ater eats. e, by consent of 
parties. The lease was made for one me Yeah Should 
wards from year to year,,as long: avtheth 
please. The. principle..of continuance Boca 
into the original contraet,, and the pecsrttake, three 
years is evidence that the. circumstante had occurred, 
by force of which, the contract: should bea, lease. for 
three years. But in this case the original contract con- 
tains no principle of continuance. It is for plated 
time, and can only be extended by a new el 
express or implied. The lease, .thetefore,, “in 
evidence, does not support the avowry. But. pquestion 
on which the court has felt more difficulty, is this : 
Does the.pléa admit.the demise, or is the avowant 
bound to prove it? If the plea admits the demise, then, 
notwithstanding the variance, the verdict is right, and 
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tr eck oy down in. Pai 166. pinnae, 
for non-payment of rent; riens in arrearyor & - 
the day, is Pa plea eeneas 


Val. IV. ’ -. Ris te Ay Hep 








“sat sp ba S> 

The sth te Dior . Theobald, Cawper| 5805 \ wes 

an action of debt for rent, by an assizace 
The plea of riens in 


fendant might-object 


dence payment Before oF if 7 : om 


nil debet puts the whole poe ol in issue, whereas this 
confines cx atl to the single Rent sone 


was due.” 


In svi his nion in peter tn his Lord 
Mansfield hin had not in view the question how 
= consideration ; for he eats “ar -which 
would y differently to says, 
“sa vis gig’ due is the same as if he had said nil 
debet?” and immediately adds, ‘* Besides, it is a more 
favourable plea for the plaintiff. He must then have 

applied the first'assertion solely to the sufficiency of the 
pled.as a bar, for it ould not bea more fav plea 
for the plaintiff, if it contested the whole declaration, 
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Adm’r de bonis non, , 
nl thei eae8 tenoo ade cd tro que nmorendeh © «, 
me ee 


egies) wi caged ops br = 8) england: 
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If an account ~ 


stated be plea- 
ded in bar to 
a bill in equi- 
ty, such plea 
will be sus- 
tained, except 
so far as the 
complainant 
shail show it 
ts be errone- 
ous. 


defefii : 
Boisfey 
putchas th ; 
and’ A 

that 
actounts, “t 

by the *t 


<q 


ae out was’ sete 
Yn Teper gai 
othe “SORE 1792. 


knowledged a balance of erh He 2 prs tS ae Woe 03 the 
latter ; but tha punt wa oncous in s 
items F iia erik evi ener 


D ; eet ‘hin. 

wag theexesteir oF & the estate of Chappe 

as of Dumoussay, and as executor of ( 

had defended ‘the’ suit of Bo a 

tains a prayer that the defendant’ t to 
ing all monies due on rectifying the ‘y'and for 
other sums dué by Du ‘his "Tife-tinte, © 
credited nor accounted for, or which have 

hands of the defetidant, and that he" pay 

lance as shall a on settlement of all ee and 
for general relief.” “The defendant pleaded’ the ‘éettled 
aecount in bar of 80 muth ofthe bill as sought’té open 
the account, and by answer denied “all fraud and error. 
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pearda their sertlement, 
setenpions beemomitted.? .. 1. 
, ; ag Hi ham Ih heste tegen ob 
_The aaron he of Api 108, neo 
stating an'account, reported that they found “ a “9 


interest wpon: thé liquidated account -up.ta: 
fifteen thousand five hundred and eighty-six dollars an 
es abimentsehe oan had)not taken 


palin Boil by pon ty ¢ 
Siete womens orbs mete 
those claims nopgnbasitved. 
tathemy but rected forthe decision of the-curt 


Y FIYH «gS eos qu eho bitis., 


being taken to. e 
pom Nore See 


opener a unt, ; 
their reasons for vine ii is Htiy. aaat 


+158 2 fi ges. es wid De Pa goths Te 1th 


: : 3,823 dollars, being 
‘atateds ithe auditors. as nave enees ' 
C 1792, vand. cists...» He Se, 
us pelh nine Bingen Saapeatten: RIEt isan irk wap t es 
Zs e ; inecdedttwariapsd' ins eR 
ber MILD iis oe hee ~ pW FR yh Sta Fp Gy - Seba 
hat the bill was insuicien inde mires iei'v.s: vielen 
a Tet the court hed. rindi becameey ale 
coupe ne ju - 
ia me ore a Georg 
tizens, t t a citizen of. the 
two testators were citizens of — ee : 47 
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Cuarenns: 3. That. ke+Trubents.who is stated. jp. thesanswer to 

‘Quotas. Petesitivasyylegaten of: Dumauseay, sree Roto made <0 

oF party ee AE ne OO 

Decugeraux. At five ae tees. Oy ieee rnd. edesesto1 
tenes a 


RAO CPU. @ TREC seRy as rs 
4. That the stated account ne been parally opened, 
tod nhmaihennn nan eetE np eeeneree 
6. satergbe adi jpeldpbiiga 021 290 ce yeshss Ys 
ov That. the exceptions to the report of the auditors 
ought. to have beem sastaineds. | Bd ds Faveoeee tacts ie 
4 e wetigtic al? (rsaodn 
. P. B. Key, for the defendant, on opening the ques- 
tion-of juciadiotiansamm staged toy slomocmetiisron:sit: 
‘3 Ch}. tite? bie, 98 ene chy ee 
Maasai, ? .Eiempeesbas impiveeintob 
court is, that the ease is clearly within the jurisdictt 
of the courts of the. United States... The plaimti 
aliens, and. % 
entitled to sue in the circuit court. 
“edrdea ects gabeeyaiiizess against sen prea steal 
wt RIN tern Ne #3 CRE RIER ie, Pode gue 


take "hemo it. uate. seragh ono289: tha 
a BN Ky pawe ocd pode’ we +e B ed) 5f jae b 


who. ine VOM Rane Le ag 
Dalbsdsenr SALA view reel ads gal pO be el idrapinydue 
reat Aes pho agoeg na EBICes ‘elas baiep 6s 220% 
o> Marswann, Ch Josnaid he 
in chancery, to be, that the court-will 
errors in the report of. the auditors w 
the face of the report, or those expressly set down in 
the exceptions ;iand then the evidence on/which the 
‘items were oe tanapde gen eorprebtnm it, 
: ; aor ts } * ents ir r 
Harper mnd-P. Bs Koy for the. defendant contended, — 
J 1 RS ae 3 of Sheth ont 
That: an ntti stated and settled by the parties was 
conclusive, unless the party complaining can show fraud 
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(8 yp PDe ry rar nti sad. B west oagbeb 
ny tamale, Dolpa gee ao iicobe aapeeed stig: 
‘Mahewdta, ‘Chif, edélivered: rem 
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delaiey ine 

the part of Dumoussay } ‘or, if it 

correct its errors, andto obtain 2 settlement of transac- 

senery enn aerene Ota we RAE 
2 A peEeee Fa. +l 1s, sunpests 


cal Hr a wane wae or 
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abeencbe a ag ea ge ra 
Bg ye Sepa pa Hea pec ca 
sidered made pon belt panes far be! con- 

-as made ‘absolute mista i a 
nd> ought: not. on. the injured. 


posed to have retsived his assent. me cannot be sup 

lies upon the party ‘to the account, 

errors which he does not plainly ish cannot be 

suippanedh to,exist. Upon this principle, the»report of 

the pra ie t in this case, and the exceptions te that re- 
we JP thaw ta. * 
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nade on the proof of double a als 
’ charges, omissions: acknowledged. by . en £0: o 
Dumoussay, and charges not proper to fonle rain 
Boiafeillets +. crs sip yy misgevaghh> pte yevibitiee 


+ Ripe egy he 
This testimony would of itself be ‘sullicient to _con- 
vince the court that injustice was done in the setdement 
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, 1792, but would not show explicitly the amount 
ae injustice, and enable them to say what deduc- 


tions from that obeerved by he ere ate because, 


ae one 
, -er-conmelmamnnelannahas in iaaatinineneeal con- 
noctan RR RE waesty for that: ee ap aloe aca 
tion. - Dinh! RM Mela ABORT 


aie looking into the exhibit F, there are, upon the 
the’ paper, obvious “errors; which demonstrate 

the ae rier tm at 8 that statement,-dnd:-the excessive 

Teaiiotricn Steep: agente os 

eh aL As 4 

The first item onthe debit: this exhibit’ is the 
sum Of 3,571/." 38. 181-20. for Sapelo. » The 
funds for this disbursement were im partin the hands of 

, as®the remnant of advances: eo, 

» Yo this remnant he states‘him- 

. 128. © 1-2d.from his private 
fatids. “On ‘this priate made by himself in! Georgia, 
he charges the ole Hi to 8541... 
on account iaiate ne of exchange eterno 
ney in France ia, her ia terrate r 
cach “eight asd insurance. Paka? epived Decks WR 


i Be 4 eet J es a t. syed 
This charge hat tec rejected in ints: 
ob for many obvious reasons. ™ It is s 
that as this Moncey was advanced’ jn" 
ussay; and repaid to'him in ‘oy 
son the ep was as much aes for making chiese 
ént, as on the Ofiginal ' 
ppedelaine, it is still'more Ne 
jihay cause oh d’ previou ate ‘his 
voto oney to bitin oe allowed 
him £5 } ‘cent for these charges, if a deduction from 


that advance, so that this charge, oe to'Chap- 
pedelaine, is double. 


The third item in this exhibit is a ae of 299%. as 
one year’s interest on 2,368/. 12%.0 1-24 This is 
more than double the real amount of interest. 

Vol. IV. Rr 
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Cudrreve- There is also inthe ‘credit side of the account, an: 


vat orkes ¢crvorof 100/. inthe? addition. ‘The érrors apparent on: 
@3 the face of the ‘exhibit Fj amount to 6114 and these 
Decnexavx. errors are of sucha description as"Strongly to charac-) 
—"—— terize the stated aetount of Joly). 1792:) 4 ty 
; ‘ ele fygte-art> Pe ket ~4 Ty 
In the accoutit stated by the auditors, there are omis: 
sions of monies received by Dumoussay, and admitted 
to be chargeable'to him in this account with the com- 
pany, amounting to £894 10s, 10d.. t Birt: 


The account containing these incontestible erre’s was 
submitted to ‘auditors;',and still, further reduced by 
them. Several off all. errors which they have de-. 
tected are perceived, but the whole cannot be traced 

‘by this court, witho ging in the laborious task of — 
auditors, which is i with their duties. To 
that account the e of Dumoussay, who was also 
the executor of Chappedelaine, was a » and, hada 
right, with respect to. Boisfeillet, to ri a oxtage stated 
account of July, 1792, signed by Chappedelaine, because 
Chappedelaine was the attorney in fact of Boisfeillet, and 
because Boisfeillet had sanctioned that settlement, and 
had assumed the payment of his part. Yet in that case the 
deductions from that account were made which the audi- 
tors in this case have taken as the basis of their settlement, 
and those deductions were made in consequence of dou- 
ble entries, false charges, and charges not admissible 
against Boisfeillet. 7 re 

The great difficulty in admitting such an. account 
under such circumstances, consists in the wiieertainty of 
the amount of those charges which were rejected as 
being inapplicable to Boisfeillet. This difficulty is re- 


Pa 


moved, in a great measure, by inspecting the report in 
the present ae In that report, the added Wee be 
the items which were rejected on this principle, and 
charge them to Chappedelaine ; so that, in truth, the 
alterations made im this item are all founded on errors 
which the auditors have corrected. : 


The second item of this exception is, that the audi- 
tors reduced the sum of 336/. 16s. 8d. admitted in the 
stated account, as being one-fourth of the purchase and 


expense of Jekyl to 311/. 9s. 6¢. making a difference ef 
25/. 78. 2d. - 
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This itewt inthe exhibit A, which is‘the stated’ ac- 
eount, is the ‘result of ‘the exhibit G, whichis the ac- 
count of Jekyl, as settled between Dumoussay and 
Chappedelaine. © There is an obvious: error of 4d. 19s. 
10d. in the divisiot, of 3/. 108. in the hire of negroes, 
and the residue of the sum deducted is on account of 
the same ‘charges’6n the monies advanced for Jekyl, 
which were"made on the ‘moniesadvanced for Sapelo, 
and whith are rejected for the same ‘reasons which were 
assigned for their rejection in that item’ of the ac- 
count. 


The avditors also reduced the sum Of 990/, 3s. 1. 
assumed by Chappedelaine for Boisféillet, "to the sum 
of 410/Minaking a difference of 5801 3s. 1d. ‘Nothing 
can be niore obvious than the propriety of this reduc- 
tion. “Dumoussay charges Chappedelaine with the debt 
of Boisfeillet, amounting, as he says, to 990/. $s. 1d. 
whith Chappedelaine assumes as the attorney of Bois- 
feillet. «In a suit to which the executor of Dumoussay 
is a party, this debt appears’ to have been only “410% 
No man can hesitate to admit that Chappedelaine must 
have credit with Dumoussay for the difference between 
the sum alleged to bé ‘due, and the Sum actually due 
from Boisfeillet. 4 oe a 

The auditors also struck out of the stated account 
the sum of 554/. 9%. 4d. assumed ‘by Chappedelaine 
for one of the absefit partners, that beiig considered ‘by 
mistake as the share of that absent partner in the ex- 
penses of Sapelo. The sum actually due by that part- 
ner, was afterwards paid by himself to the executor of 
Dumoussay... The court is satisfied, from the evidence, 
that this ayment was made to Dechenaux as the exe- 
cutor,of Dumoussay. The corps of Chappedelaine 
was essentially as security for the absent partner, ‘who 
still persia f a debtor; and when the principal did 
himself pay what he owed to‘the original créditor, the 
assumpsit of Chappedelaine was of nu further obliga- 
tion. Althoygh this was not an error in the account 
when settled, except so far as.this charge exceeded the 
sum with which the absent partner was really charge- 
able, yet it becomes an item which can no longer be 
retained as a charge against Chappedelaine, and in re- 


Cuaprene-. 
LAINE AND 
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ve, 
DEcHENADX. 
— = “ " 
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CuaPrenr- forming their” a¢cotints, “it "Hast ‘be excluded from 
Ms 20 6. te ca te 8 OES epg} —_ 


LAINE AND 4 
them. an 
ANOTHER ‘ iter. eral ~~ . 

” # : asi} 


y. Bog bers. 

Decnenavx. There is also added t6 the credits of Chappedelaine 
—v—~ the sum of 26/ 185." whieh the Budlitors state torbe'the 
difference between thé amount Of a°receipt’ given | by 
Dumoussay and the sum actually debited to him in the 

accounts between ‘ ie Encontro 

ete 1 pee | oh {ot ok 4 ae 

These several errors make up the sim of 1,457/. 8s. 
4d. from which is to be deducted the sum of 6674) 10s: 
1 3-4d, admitted on the stated account to bé- dae from 
Chappedelaine’ to ‘Dumouséay. “The balance standing 
to the credit of -delaitie would be, on the 30th of 

April, 1792, 7890 18s. 21240) oo oa 
The auditors state this balance at 1,)346/ 10s. 7d. 
But from this balance reported by the auditors is to be 
taken the sum of 3054135. allowed by C laine 
on the repayment in a! Sel money lent by him to 
Dumoussay in France. “This suny has been disallowed 
by the auditors, but was allowed by the circuit»court, 
- and is allowed by this court: This would reduce the 
report of the auditors to 1,030/. 17s. 7d. exceeding the 
balance which is here supposed, by the sum of 2404 19s. 

4 3-4d. ~O 


The greatest part of this excess is produced by one- 
third of merchandize sold and not entered im the ac- 
count, and by a credit for continuing interest up»to the 
30th of April, 1792, on Chappedelaine’s money ‘in 'the 
hands of Dumoussay, which credits had béen omitted 
in the stated account Without afly apparent-reason, and 
must therefore have been among the numerous’ inaccu- 
racies of that account, The residue of this excess is 
said by the auditors to be’ produced by numerous minute 
errors detected by a laborious investigation of all the 
accounts between the parties. “This court cannot pur- 
sue them in that investigation: “But in’a case so replete 
with etrors, which mark excessive ‘negli -on ‘the 
one side, and which can scarcely beascribed to: mis- 
take on the other, the court is of opinion that the report 
of the auditors stating that these corrections were made 
on the inspection of the vouchers and entries which ' 
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were laid before them ought to be received, unless the Cuarrzpe- 
person taking the exception had himself required the Lansahes 
testimony on any particular point to which he objected . 
perpen Bomber or tenpwcal or had-required a special Decuewavx. 
statement from the auditors, exhibiting the reasons for —~— 
their opinion on the particular point. - 


a<sSean 


The balance due to mae eg on the 30th of 
April, 1792, is so much of the loan made by him to 
Dumoussay in France, which remains unpaid. By the 
contract between the parties, that loan was to an 
interest of six per cent per annum until paid, e 
court, therefore, cannot consider itas a claim on an un- 
settled account, or as carrying interest at the rate es- 
tablished in Georgia. tis still governed by the law of 
the contract, and must carry interest at the rate of six 
per cent per annum. | 


mea re 


To the report, so far it respects the accounts subse- 
quent to the 30th of April, 1792, a general exceptionis 
taken, which is sufficiently repelled by the answer of the 
auditors,. They say, if in the opinion of the defendant 
below the auditors admitted any charge against Dumous- 
say which was not sufficiently supported by testimony, 
he ought to have obtained a special statement from the 
auditors, or have made a special exception, which would 
bring the testimony on the particular point before the 
court. The only objection which the court can notice, 
is the allegation in the exception that the auditors have 
-proceeded on.accounts rendered by Dechenaux, without 
allowing him a credit which he claimed in those ac- 
counts. That credit is the balance appearing to be due 
to Dumoussay by the stated account of July, 1792. 
‘Butethat balance was entirely changed. The item was 
fully di by the testimony laid before the’ audi- 
mr ves visi not then be arapnntyns account, 
and require the plaintiff below to support his claims by _... . 
other: vouchers. It; was clearly vo the power of the -/: 
sored to have done this, for he might have forced | | 

echenaux to uce the entries and vouchers from 


a i ee ee ee | ee 


which he had made out the account exhibited by himself. 
By leaving this account with the auditors without ob- 

jection, he acquiesced in their considering as correct the 
items it admitted. 
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| In deciding 
| whether ~the 
matter in dis- 
| pute be suffi- 
cient to sus- 
| tain the juris- 
diction of this 
court, it wil 
look to the 
sum due upon 
the condition 
of the bond, 
and not to the 
penalty. 


This bill was breught to. correct the stated account of 
July, 1792, and to settle, the accounts between the par- 
ties subsequent to that period. The defendant exhibits 
the accounts subsequent to that périod, but claims to 
set against the balance due to his testator under 
the settlement of 1792. , On those subsequent accounts, : 
that balance has no influence. By introducing it inte 
an account he was.compellable to render, he cannot de- 
stroy the effect of that-account..-Had he intended to 
rely on this circumstance, he ought to have made the 
pot before the auditors, and thus have enabled the 
plaintiff to take other measures to substantiate his claim. 
The auditors say. they ‘* admitted the account presented 
by the defendant ;”..but»this must be understood with 
the exception of the balance which he claimed under the 
settlement of July, 1792.--It does not appear, from 
their report, that the claims of the plaintiff below rest- 
ed on that account so far as it went; but it is probable 
that further research -was, deemed..unnecessary. The 
court cannot say that inthis the auditorserred. .. . 


: i: : .) «) SAGE a 
The decree of the circuit court is affirmed, so faras 


it accords’ with this opinion, and is reversed as to the . 


residue. 
; s 2i-e > s . ae 
5 
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THE UNITEDSTATES v. MSDOWELL.” “~ 


fz 


ERROR to the district court for the district.of ;Ken- 
tucky, io an action of debt for twenty thousand dollars, 
the penalty of an official bond given by the defendant, as 
marshal of that district, for the faithful execution of the 
duties of his office by himself and his deputies. . he.de- 
fendant pleaded performance generally. The United 
States, in their replication, assigned a special breach of 
the condition of the bond,.in not paying over to the 


United Stategthe sumof three hundred and twenty-eight 


4c AT 


sot 767) 
ge 384! 


34 Ho} 
— 
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dollars. . The judgment»below. was:againstthe United, Te Usitt> 
States, who. sued out-the present writ of error. +5 bp b> 5 
BS: PEGI GENIE ERE EOS MDa CECL: 
.this Court, without argument, decided that it had ; 
no jurisdiction, the matter in dispute bempof Jess walue 


45 


iy, Atle 44 she = 
+ beSA esd Sof >A TQ A i Mitte. 6 | _ 
im sf ee i ee TD ew 


iA GR ehhed ohnd, Coe 
bf » Dhbdts aM tel: be 2 iis sete. Shih Se bis ghrr 
THE MAYOR AND COMMONALTY.OEF. WeiiMayor, ke. 
, gALEXANDRIA..v. PATTENwiow go oF ALEX 
Cimip ai nirhN OTBERB, gacaitpange ce 072 
23 es) } .) ea fs Pd at PATTENAND, 
ie hos gis fi OTHERS. 


MBM 2 


ERROR to the circuiticourt of the distriet-of Colum~ > 5¢41,. debtor 
bia, sitting at Alexandria, in amactionof debt brought at the time of 
by the mayor and»commonalty of Alexandria, for -the payment does 
use of John G, Ladd, against Thomas Patten and his ndngwete- 
suretiesson a-bond given:tor the performance of his duty the payment 
as vendue-master. 0 bw ap- _ 
plied, the cre- 

The object of the suit was to recover a sum of money = Fim - 
alleged to remain in his hands as vendue-master.on ac~ ply it to which 
count of goods sold foradd. Patten was also the account he 
debtor of Ladd for goods sold by him to Patten, -who //ass- 
gave in evidence payments which exceeded the amount 
due upon the latter account, and which, if applied othe 
former account, would nearly, if not entirely, discharge 
that debt. The payments were attended by circumstan- 
ces which the defendants considered as evidence of a 
clear intention to apply them to the debt due from Pat- 
ten asi vendue-master ;\** Whereupom the counsel forthe 
plaintiffs prayed the opinion of the court whether, from 
the manner in which the payments were made as afore- 
said, the said John G. Ladd had not a right to apply so: 
much of the money, paid to him as aforesaid, as would 
discharge the’! debt due to him as aforesaid, for "woods sold 
as aforesaid; tothesaid Thomas Patten, to the discharge 
of the same. - Whereupon the court instructed the jury, 
that if they should be satisfied by the evidence that the 
payments of the money by the defendant Patten were 
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1 settled 


they must be: applied to 
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right immediately 


count nap iati — such. 
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To this opinionthe 
dict and jen beg ap ome! 


of error. 


_ Swann, for plaintifis im, error, contended 

there are different debts due by a debtor to his 

and a payment be madegenerally on account, thé¢red 
has a right to.apply the payment, whenever he pleases, 

to, which account he pleases, and cited the Path i 
dartigrs Cost) 2 Str AADbe bdakih add 6s 


4 
Temes tr! ee ye Te 
. > 97h blnode 


It is admitted that the defendant had i 
time of payment tordireet its application, é 
did ‘not ‘then-exercise ‘that right, «4 olive 
plaintiff: “But the questionis, when. is the, 


exercise the right?) Gan hey. at any at 


after the nt, and under any: change of circumstan- 
ces, bar re ae vashe: pleases? ..Can he,..at the 
moment of when the defendant produces evidence 


of payments, say f choose toapplyythese payments to the 
other acetate ?-> ‘The vales of law areall founded in rea- 
son. Some reasonable limit must be supposed to the 


Youngs, contra. 
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ree of this x In Spence case the i ts Barony te % 
r 
b Ce ig a ips cs tHe evidence of these 


mients. « ~ ; a: Ne “-3 varanh ave 


Soiree rere 


Southerland, 1Wasli. 133. where'the' 
court of appeals, in delivering the « 
says, “Alt ont if the debtor » 


' ent, | 
upon th heaton: je t it'is incumbent dpinais natn 
such acasé, to make a’ het soi edaelapiliemetsbtids by entries in 


cilalal: doaigiag ox Suton fom time wo time a as 


his interest, governed’ by eae might dictate” And 
a this principle the decree of the court im -that:case 
was founded. was nota mere dictum, but the very 
a of the ollie decision. This. then: being the 

hs gh ae the court below was bound ey it. 


“1 ion of the court of appeals of ’ : 
ed su ings would be found in 2 Pothienen 
45. who gives it as a rule of the civil law, that “ when 
the debtor ‘in makes no application, a 
to whom money is due for different causes may’ 
to the dischar Y of which he pleases.” But h 
to say, “It is necessary, Ist. That this 
should "have been made at the time; and, 2d the 
lication which the creditor makes should be equita- 
be “Anothe? rule, in p. 49. is, that “ when the a 
fe fiot been made either by the debtor or the 
thé application ought to be made'to that debt 
which Trrdkemcne had, at the time, most interest to dis- 
aed Atid, ‘as a corollary, he says, “ The ica- 
‘iiadle rather to the debt for which the has 
given a stiréty, than to those which heowes alone. “The 
reason fs, ‘that'in paying the former *s him- 
self towards two creditors—his creditor, ‘and 
_his sutety whom he is bound to vier 
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Sones, contra. 
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BLAINE. w THE SHIP CHARLES CARTER, 
| RDG OTT ANd 
DONALD: AND'BURTON AND OTHERS 
+ © tro AIMANTS. 


—= 


ERROR w the civeut cout for the district of $a 

ginia. . ASR : 
at 

Blaine libelled the ship Charles Carter, Bell tatehia 
owned by M‘Cawley, ey, epon tno bottomry bonds ;-‘one 
executed in London ithe master, on the 14th of 
July, 1796, and days after the arrival: of the 
ship in Virginia > theother executed on the 27th Pe 
pager gone payable bert vawher th oa 
he resided, and, days after a 
of the ship in 'E The answer of M*Cawley 
mitted the truth of all the allegations of the libel ; tao 
claim was in by Donald and Burton, cheditors of 
MG » who had on the 30th of November, 1797, 
obtained judgment — hitn, and ‘at whose suit the 
marshal on the 30th of December, in the same year, 
had seized the ship in execution  séveral writs of 


Jeri facias, issued on the 7th of the same month, from 


the circuit court for the district of Virginia, before the 
warrant of arrest: had«issued from the diétrict court, 
upon Blaine’s.libel.» ‘The libel was filed on the 19th of 
January, 1798, 0n which day also the warrant to arrest 
the ship was issued. 


It appeared in evidence, that the first bottomry bond 
was given by the master to Blaine, upon the first voy- 


‘ 





ri ing. 
in ten 
She arrived i in Vinginiercns the oath oft 
the same year; after which the agent.of, 
forthe discharge: of ‘the bond, -but onifa 
the money, did not think it necessary toarrestthe vessel. 
Blaine was. a very large creditor of M‘Cawley,/overand 
above the amount of the bottoniry. bonds, and was au- 
thorised to receive the freights of the ship; and te apply 
them to his general account current with M‘Cawley. 
The bond of the 27th of October, 1796). 1vas taken in 
order to seeure advances made to M‘Cawley 
to enable him to finish the ship before'she sailed:onher 
first. voyage in March, 1796, to the time of hersailing, 
or,at any aut es and to secure Blaine for-mo- 
im to dischargethree.excoutions which had 
cma} upon the ship. Between the date of the’ first 
bottomry bond, and. the fling of thedi ‘made 
two voyages from England a. America, and ‘from 
Blaine... ‘Dhe district cur doce te Ble 
for the wholeamount of the first bottomry bond; and-for 
so much of the other.as appeared to:have beew 
advanced for necessaries for the ship; -butethelcineui? 
court, on the 6th of December, 1799).reversed thede- 
CTEE, « peed dismissed the libel with costs. » Blaine ap- 
pealed from the decreeof the circuit court, :tothis court, 
but the appeal.was.at that time dismissed for wantofia 
statement @f facts made in the court below, ‘ 
to the 19th section of the judiciary act) of 4789, c+ 20. 
After the:passing of the-act of congress of 8d 6f March, 
1803, v9) Gp. 315..6: 93. the cause was cbrought up 
agein by..writ/of error, and, wes now sare rr the 


evidence contained in the record. 


C. Lee, forthe plaintiffin ereors [) 9: be 


~The hypothecation in London was a legal lien upon 
she ship, and no circumstance had occurred to deprive 





| Cxnren frankhie‘edt; that the possession 

=v ligor: nor was theré any rule’ of law which 

cbligte co:nsectethiv then Yaieny igiv ca eines Tite in tes 
prior to that of the judgment creditors: » tes 


As tothe bond of 27th of October, 1796, given by the 
owner in ivrests upon the same law as the bond 
of the ~ ron een A sah ar are 
tomry, ‘for’ his: a voyage,. 
thocatedhe ship hetefors: Gros Jac 200 Sharply 
Hlurrel, 2 Bli Com. °458. apileieeniepsldepentnionte 
may take up money on bottomry to the value of -his own 
share, in places where the owners reside., 2: Molley,-b. 
2. c. 2. & 14, and 15. Hence it may be inferred that . 

any othér owner may do the likes If the master thay 
ropblncksaubeeuld p~ rttort may the owner. Parky410. 
The executions: and Burton were. void, be- 
cause issued vicina days after the judgments, con- 
traty 60 theractof congutiter Pol. t. p. 63. 8. 23s « 


Ps B. Key, for'the: defendants in error, contended, 


1. That the bonds were paid-off bythe oft the 
freights errant, ao en cpplied to that pur ‘ 
pose. 


2. Whdatidere stn ediibechousey coinidewtider Sée abe 
second bond ; and 
Pia Retr 61 
3. That the: ene ‘were fraudulently: ‘held 
Blaine, to'give a false‘credit to M*Cawley, while Blais 
wa rceiving the whole beret ofthe vane dom) 


tet. With vegeindatanthh trelghet, he csouneniliod. iit, 
as there was no application at the time of the receipt of 
them, a court ought-to apply them to the discharge-of 
the bottomry bonds. 


2d. That as Blaine was the correspondent of M‘Caw- 
ley, and his creditor to a large amount, and the consi- 
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Pama 9 a A ns em nora 
at all events personally liable teats 
vanced, and therefore these Ycoeed ecamernones 
ihe ge ed SE, 
yt en 
be tdetely and not 


a the credit of this seeurity = the ships: bp 


- gds’ That: hie anffering the vessel teilateicend duet 
ages after the bonds became due, was either evidence 
of fraud, or of a waiver of the lien-on the vessel.) It 
was absurd to suppose that he would risk the- money a 
second and a third time on the vessel,. ta new 
premium, or an insurance. It is probable ‘that the se- 
cond bend \was intended to cover the. vessel | euvaig 
her -winter’s stay in Virginia. ip 


SSASPPAS CRS Sts 


— 
a 
o 


If the executions were ieuprepesiy, isoued, the reme- * 
dy was to move to quash them on their return. Per, 
helps aang were Shee but mye weres Aeris arith 


March 8. Pr etny «ri Lae 


FPS } 


Cwase, J.* delivered the opinion of the tourt. 


The libel in this case was filed upon two instfuments 
of writing purporting to be bottomry-bonds, the one-exe- 
cuted by the master in a foreign port, the other by the 
owner in a port of the'state of Virginia, in wits state 
the libel we od GG 


The voyage in the former bold terminated to Vir- 
ginia, andthe vessel hasisince made twovoyagess The 
latter instrament was on a voyage which terminated in 
London, and the vessel has since madea voyage to this 
country. Upon her return here, and before the warrant 
of the admiralty was served, the executions were levied. 
upon her, which form the ground work of the claim. in- 
terposed by Donald and Burton. 


* Marshall, Ch. J. having decided the case in the circuit court, 
did not give an opinion here. Cushing, J]. was absent. 
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Patni ela Linke ioe tee parole ‘lai 
to the money sow lying im the marshal’s bandas On 
the validity of ;the bond of the master there can be no. 
question. It is.acknowledged by counsel to possess all 
the requisites of a good bottomry,;bond. But it.was con-_ 
_ tended that it.was satisfied by freights, which it ai 
pears Blaine was in the receipt’of ; and if not satisfied, 
was fraudulently upheld to the prejudice. of general 
creditors. In, addition to the objections, taken to the 
first bond, itis further -contended. against the second, 
that it wanted’a sufficient bottomry consideration in part 
or in the whole. The court think it unnecessary to give 
a particular consideration to the several objections above 
stated. A satisfactory conclusion. on the rights of the 
parties may be drawn from other principles, on the na- 
ture and effect of the contract of bottomry. 


‘Ta! 


, mts see iteckso rer 3! 
A bottomry. bond made by the master vests no. 

lute indefeasible.interest in the ship on which it is found- 
ed, but givesaclaim upon her which may be enforced 
with all the expedition and €fficiency of the admiralty 
process. This rule is expressly laid down in the books, 
and will be fownd consistent with the principle .of the 
civil law, upon which the contract of bottomry is held to 
give acclaim upon the ship.. Inthe ease of Ja bottomry 
bond execated. by an*owner in his own place, of, nesir 
dence, the same reason does not exist for giving an im- 
plied admiralty claim upon the,boiom, for it is in his 
power to execute an express transfer or mortgage. There 
is strong reason to contend that this claim or privilege 
shall be preferred to every other for the voyage on which 
the bottomry is founded, except seamen’s wages... But . 
it certainly can’ extend» no further.. Had the | war- 
rant of the admiralty been first served upon the ship, | 
there might be some d.to contend that this court 
ought not. to-divest possession in favour of exe- 
cutions served at a’ mt day, at least to the 
prejudice of the-bond executed by the master. But as. 
the executions in this case were levied before the service 
of the warrant, and so long’ after the bonds became due; 
the owners of the ship Had’ lost that possession, upon , 
which alone the warrant of the admiralty could operate, 
after losing the right of preference. 
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~ Some objections have been made to the: validity of Btarvz 
these e on the ground of their having issued - ‘. 
yrevious to the day on which by law they ought-to have Cuasses 
ite On this point. the court will.give-no opini CarTER. 
If irregular, the court from which they issued ought te 
have been moved to setthem aside ;. they were not void, 
because the marshal could have justified under them, and 
if voidable, the proper means of destroying their eflica- 
cy have not been pursued, HEALER tes 


The déctec of the ‘circuit. court. is sinned; and the 
money ordered to. be paid over to the execution cre- 
diters. wth Sala 


—= E> oo 


THE UNITED STATES o.. GURNEY» 4. Tee usres 
AND OTHERS. i 2 STATES 

, v. 
' Swe " Gurney awe 

OTHERS- 


re 


THIS case was certified from the cireuitcourt forthe B, in Phila- 
district of Pennsylvania, the judges of that.court-being Hetpals, a- 
pin yy myers the question, Whether,.upon £°% to pay 

adi 


‘ , A’s agent 
the state of the ngs, the judgment ought to berem- 170,000 guil- 
dered for the Slain ; ’ ght ' . ders in yd 


_ _/ sterdam on the 

It was an action brought by the United States against a me 
Gurney and others, upon.a bond conditioned to comply should fail: so 
with g certain written agreement between them.and:the. to de, then to 
secretary of the treasury of the United States, of the same gla ‘ 
date, “to pay thesum of 500,000 guildersat Amsterdam,” ‘the said guil- 
“*in the manner and form,and on or before the particular ders at the 
days and times in the said agreement mentioned ; or in T°. . a 
case the said sums shall not be paidas aforesaid, ateither sent Sa Phila. 
of the said places, then to repay to the United States the: delphia at the 
value of the said 500,000 guilders, at the, rate of :ex-: time demand 
change current in Philadelphia at the time. demand:of pore - 
payment is made, together with damages at 20 per cent, ‘ther with + 
in the same manner as if bills of exchange had been drawn ™ages at 20 


for the said sum, and they had been returned protested Pt" cent, in 
- the same man- 





Taz Usrrep 
STATES 
v. 
Guaney AND 
- OTHERS, 


ner as if bills 
of exchange 
had been 

drawn for the 
said sum, and 
they had been 
returned pro- 
tested fornon- 


marepe and: 


awful interest 
for any delay 
of payment 
which ma 
take place af- 
ter the de- 
mand. B paid 
the we 
ilders in 
, mene hy, 
to the agent 
of A, on the 
13th of May 
instead of the 
ist of March. 
A is not enti- 
tled to the 20 
percent dam- 
ages, but 
may, in a suit 
upon the bond 
ven to per- 
orm the con- 
tract, recover 
interest on 
the 170,000 
guilders, from 
the Ist 
March to the 
18th of May. 
It is not a 
good plea for 
the defen- 
dants to say 
that they paid 
the 170,000 
guilders to 
A’s agent, for 
the use of A, 
at Amster- 
dam, on the 


170,000 at the times, place and manner aforesaid; together wi 
interest from the day ef demand of repayment on behalf 
of the United States,” “* in the same manner as for bills 
of exchange returned with protest for non-payment.” 


of 
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for non-payment, anid Jawful interest for any. delay. of 


| after the demand.” 


After oyer of the bond and condition, the defendants 
set forth 8 written agreement, by which, in considera- 
tion of 205,000-dollars, to be immediately advanced tu 
them by the United States, the defendants agree to. pay 
to the bankers of the United, States at A 

500,000 guilders, in manner, following, viz« 230,000 
guilders on or before the first of February; 170,000 
guilders on or beforethe first of March; and 100,000 
guilders on or before the first of June, 1803.; and in case 
the said payments shall not be made at the times and in 
the manner aforesaid, they will pay to the United States 
‘“* 20 per cent damages fot their non-compliance with 


payment whith may take place 


this agreement, for the whole of the sum so agreed to be 


paid, or such parts thereof as they shall not actually pay 


The defendants then pleaded, that on the 1st of Feb- 
ruary, 1803, they paid at Amsterdam to Willink and Van 
Staphorst, bankers of the United States, to and for the 
use of the United States, the said230,000 guilders ; and 
on the 13th of Adgy the said 170,000 guilders ; and 
on the 16th of May the said 100,000 guilders, in the said 
articles. of agreement mentioned; “ and this they are 
ready to verify,” &c. : 


To this pleathe United States replied, that anhenge 
the defendants, on the ist of February, 1803, paid to the 
said Willink and Van: orst, bankers of the United 
States, for the use of the United States, the said sum of 
230,000 guilders, in the said articles of agreement men- 
tioned ; and although the defendants, on the said 13th 
of May, at Amsterdam, paid to the said Willink and 
Van Staphorss, bankers of the said United States, to and 
for the use of the said United States, the sum of 170,000 
guilders ; and although the defendants, at Amsterdam, 
on the said 16th of “May, paid tothe said Willink and 
Van Staphorst, bankers of the said United States, to and 
for the use of the said United States, the further sum of 
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100.000 guilders, in thé-said articles o agreement men- THe Usttep 
ae Fs Se the said Uniced States oe that the said — 
last mentioned sum of 170,000 guilders, so as aforesaid Gunwey anp 
paid by the defendants'to the said Willinkand VanStap-  orimns. 
horst, bankers of the United Statesat Amsterdam, on 

the said 13th of May, was, by the United States, ac- pr ha May, 
cepted, received and allowed in payment and satisfaction snp it be pd 
of the said’sum of 170,000 guilders, which, by'the’ said the» whole 
agreement, the defendants were bound to pay on or be- eum then due. , 
fore the ist of March, 1803, and this the said United 

States pray may be inquired of by the countrys. And 

said United States re fact say that the se ana 

not pay, or cause to be paid, to the said» Willink and | 

Van Staphorst, bankers of the United States at Amster- 

damm, to and for the use of the said United States, the 

said sum of 170,000 guilders, in the'said articles of agree- 

ment mentioned, on or before the said 1stday of March, 

1803, being the time prescribed by the said articles of 

agreement for payment of the same. te 


Nor have the defendants at any time since. the 1st of 
March,1803, paid tothe United States 20 per cent damages 
for their non-compliance with the said:agreement for 
the payment of thesaid sum of 170,000 guilders, part. of 
the said'sum of 500,000 guilders in the said agreement 
mentioned, «to the said Willink and. Van Staphorst, 
bankers ofthe said United States @t Amsterdam, to and 
for the use of the said United States, om the 1st of March, 
1803, together*with interest from the day of demand of 
repayment on behalf of the United States, in the same 
manner as for bills of exchange returned with protest for 
non-payihent, -althougtafterwards, viz. onthe 14th of 
June, 1803,-at Philadelphia, demand of repayment of the 
said sum of 170,000 guilders, together with the said 20 

er cent damages, was made on behalf of the said United 

tates, by Albert Gallatin, secretary of the treasury of 
the United States, from the defendants, butte pay the 
aforesaid sum of 170,000 guilders, together with 20 per 
cent damages, and interest on any part ar pafcel thereof, 
to the said United States, the defendants have hitherto 
refused, and still"refuse, contrary to the form and effect 
of the said condition of the said writing obligatory, and 
the agreement therein referred to, andin:theplea set 

Vol}. IV. Un 
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Taz Utter forth, and this the said United States are ready to verify, 


STATES 
v. 
Guryey AND 
OTHERs. 


wherefore they pray judgment, &c. 
To this replication the defendants demurred specially: 
ist. For duplicity. 


2d. Because they could not take issue on the replica- 
tion without a departure from their plea; and, 


3d. Because the United States have by their replica- 
tion endeavoured to put in issue matters foreign red irs 
relative to said — 


This demurrer was joined on the part of the United 
States. 


E. Tilghman, for the defendants, and in support of 
the demurrer. 

The replication is clearly double ; it first denies that 
the 170,000 guilders, paid on the 13th of May, were re- 
ceived by the United States in satisfaction of the 170,000 
guilders due on the 1st of March, and then, after con- 
cluding to the country, goes on with anew averment that 
the defendants did not pay the 170,000 guilders on the 
ist of March ; and again further avers, thatthe defend- 
ants did not pay the United States the 20 per cent 
damages for failing to comply with the agreement ; and 
again, that the defendants did not repay to the United 
States the 170,000 guilders, with 20+ per cent dama- 
ges, &c. 


A plaintiff cannotreply two separate matters. 5 Bac. 
447. Gwillim’s edition. 


The replication 4 the payment, but does not 
avoid it. 


Even if the plea were bad in form, which is not ad- 
mitted, yet as payment is acknowledged by the replication, 
at a time when no more was due than was paid, the Uni- 
ted States cannot recover, 
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If. the defendant pleads a bad plea, and the plaintiff T#2 Us1tz» 


shows in his replicationthat he has no cause of action, a 
the judgment must be for the defendant. 2 1d, Raym, Goawey anp 
1080, . Hob. 128. 8 Co. 120. (b-) 133. (b.) OTHERS. 


If then we show that on the 13th of May the United 
States were not entitled under the contract to more than 
170,000 guilders, they cannot recover in this action. . 


The object of the United States was to have the mo- 
ney paid in Amsterdam. The 20 per cent was the: sti- 
pulated damages for not paying the money in that place. 
By referring to the law respecting bills of exc the 
parties meant to be governed by that law; and by sti- 
pulating for interest in a certain event only, they are to 
be understood as not claiming it in any other case. . By 

- the law of Pennsylvania respecting foreign bills of ex- 
change drawn in that state, and returned under protest, 
the principal sum is to be re-paid in Pennsylvania, with 20 
per cent advance thereon. If the principal sum cannot 
be claimed, the advance éhercon cannot be claimed. It 
is an incident to the principal, and cannot be demanded 
without the principal. If a bill be protested for-non- 
payment, but the acceptor afterwards pay it, and the. 
holder receives the money in the place where-it-ought 
to be paid, he cannot afterwards come upon the drawer 
for damages, re-exchange, &c. By receiving the mo- 
ney he waives the objection to the time of payment. The 
20 per cent damages are the price of the risk, trouble 
and expense of transportation of the money. If the-de- 
fendants have actually. transported the money, and the 
plaintiffs have received it at the place appointed, they are 
not entitled to be repaid the expense of the transporta- 
tion; and to charge the defendants with that expense 
now, would be to charge them twice. 


The meaning of the agreement is, that if the United 
States are obliged to receive their money in this country, 
they shall receive the twenty per cent advance thereon ; 
if, therefore, they have no right to demand repayment 
of the money in this country, they have no right to 
the 20 per cent. -After having received the principal | 
sum in Amsterdam, they clearly have no right to de- 
mand payment of it here. By the non-payment‘at the 
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day, the United States had only an inchoate right to the 
20 per cent. They might have retused to receive the 
170,000 guilders afterwards in Holland, and insisted on 
their right to repayment of the money in America... Bat 
they did not, and actually received the money in Hol- 
land, before any demand on the defendants in America, 
The liquidated damages can be recovered only in the 
case specified:by the parties in their contract ; and this 
is upon demdnd of payment in America, of the value 
of the sum remaining unpaid in Eutope at the time. of 
the demand. The condition of the bond. is ** to re-pay 
to the United States the value of the said 500,000 guil- 
ders, at the rate of exchange current in Philadelphia at 
the time demand of payment is made, together with 
damages at the rate of 20 per cent,” &c. The damages 
could. only be. demanded, and were only to be paid, 
* together with” the principal. If the plaintifis had no 
right to demand payment of the principal, they had ne 
right to demand payment of the damages. By the 
terms of the contract, interest could only be demanded 
from the time of demand of re-payment on behalf of the 
United States, the United States having a right to de- 
mand such re-payment. r 


“ Advance” and “ interest” are relative terms ; they 
must refer to a principal sum. If there be no principal 
sum due, there can »be no advance nor interest thereon, 


The liquidated damages were the damages for the 
entire breach of the contract on the part of the defend- 
ants, in failing to pay altogether in Amsterdam ; not 
for amere delay of payment for a few days. Accord- 
ing to the construction which the United States contend 
for, they would be entitled to 20 per cent damages, even 
if they had received the 170,000 guilders on the second 
of March. Such a construction would make the con- 
tract highly penal, and therefore is to be avoided, if 
possible. Doug. 504. 


In the case of Peter Blight, a bankrupt, his bills on 
Europe were protested for non-payment: after protest 
the holder received the principal money, and sent the 
bills back to Pennsylvania, duly protested and with 
legal notice, in order to recover the 20 per cent dama- 
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ges out of Blight’s estate. But the commissioners re- 
jected the claim, after full argument. We consider 
this as avery respectable authority, as the commission- 
ers were gentlemen of good legal and commercial infor- 
mation, and of sound judgment. 


Rodney, Attorney General, contra. 


The rule wpon demurrers is to go back to the first 
fault. If our replication is bad, their plea is bad also. 
The defendants could only plead payment at or before 
the day: © This is not a bond within the statute of Anne, 
the payment of which after the day may be pleaded. It 
is a bond to perform covenants. ; 

But if payment after the day might be pleaded 
under the statute, yet it must be pleaded as payment of 
the principal sum with afl interest then due thereon. - 2 
Bl. 1106. Perkins v. Kenton. 1 Atk. 251. Esp. N. P. 
264. Pleader’s Assistant, 360. 


The plea does not aver that Willink and Van Staphorst 
were agents of the United States to receive the money 
after the day. 


The demurrer admits the truth of the replication 
which states that the United States did not receive the 
170,000 guilders in satisfaction, &c. 


At all events, the United States were entitled to in- 
terest on the 170,000 guilders from the 1st of March to 
the 13th of May. 


The agreement does not require notice of non-pay- 
ment, and all the formsof protest, &c. A demand is only 
required to entitle the United States to interest on the 
20 per cent. 


The plea is to be considered as three pleas, and there- 
fore the United States were obliged to make three re- 
plications. 


The statute of William allows a plaintiff to reply as 
many breaches as he thinks proper. 1 Tidd’s Pract. 637. 
Bul. N. P. 163. 2 Str. 994. 
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Rawle, in reply. 


The question is, whether on the whole record 
United States are entitled to recover. 

The contract is, that the parties should stand in the 
relation of drawers and payees of a biil of exchange. 
The contract was made at Philadelphia, and must be 
governed by the laws of Pennsylvania ; and under those 
laws the 20 per cent cannot be-recovered until the bill 
be returned. If the defendants had drawn a bill pay- 
able on the 1st of March, and it had then. been protest-, 
ed, but afterwards, on the 13th of May, taken up by, 
the acceptor, it could never have béen returned. by the 
payees ; and consequently, the 20 per cent damages 
could not have been recovered. 


It was not necessary for the defendants to aver in 
their plea that Willink and Van Staphorst had authority 
to receive the money; it is averred by the plea; and 
admitted by the replication, that the money was paid by | 
the defendants to Willink and Van Staphorst, bankers of 
the United States, to and for:the use of the United States. 
It is therefore admitted to be a payment to the United 
States as much as if it had been so expressed. 


If no. interest was due on the 13th of May, it was 
not necessary in the plea to aver payment of interest. 


The bond is wirtually for payment of a sum less than 
the penalty; and therefore within the statute which 
authorises a plea of payment after the day. 


It was rot necessary to plead that it was received in 
satisfaction. That is a fact for the consideration of the, 
jury on the plea of payment. The demurrer does not 
admit the fact that it was not received in satisfaction, 
for the demurrer admits nothing but what is well plead- 
ed ; and to a plea of payment it is a bad replication te 
say that the money was not recéived in satisfaction 
Pleader’s Assistant, 360. Burr. 945. Str. 691. 
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March 8. 


MarsBatt, Ch. J. delivered the opinion of the court 
as follows, viz. 


This case comes On upon a special demurrer to a're- 
plication filed by the plaintiffs to a plea of payment after 
the days The replication is double, and consequently 
il. But itis a known rule that a demurrer brings’ all 
the pleadings before the court ; in consequence of which, 
judgment must be rendered against him’ who has ¢com- 
mitted the first fault ; or, which will most generally pro- 
duce the same result, for him who upon the whole record 
shall appear to be entitled to their judgment. ' It theré- 
fore becomes necessary to examine the plea of the de- 
fendants. By their agreement with the secretary of the 
treasury, they were bound to pay to the bankers of the 
United States in Amsterdam the sum of 500,000 guil- 
ders in the following manner, viz. 230,000 guilders on 
or before the first day of February, 170,000 guilders on 
or before the first day of March, and the remaining 
100,000 guilders on or before the first day of June, in 
the year 1803.' The first payment was made on the 
day, and thelast before the day, but the second payment 
was made on the thirteenth day of May, instead of the 
firstday of March. On the effect of this payment, the 
whole case depends. 


The defendants plead that they did, on the 13th day 
of May, at Amsterdam, pay to the bankers of the Uni- 
ted States, for the use of the United States, the sum 
of 170,000 guilders. The replication admits this pay- 
ment as pleaded, but'denies that it was accepted, re- 
ceived and allowed by the United States in payment 
and satisfaction of the same sum which~was payable on 
the firstof March. The replication proceeds to aver 
that the said sum of 170,000 guilders was not paid on 
the first day of March, nor had the defendants paid the 
— of 20 per cent which were stipulated, in case 
of failure to pay on the day. 


The fact upon these pleadings appears to be, that the 
payment was received by the United States without any 
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stipulation respecting the effect of ‘that receipt, “upon 
their agreement with the’defendants. If payment to 
the bankers of the United States, the persons'to whom 
by agreement the monéy was'to ‘be paid, was not pay- 
ment to the United States, it ‘would ‘not’ be a payment 
to the use of the United States, which the plea avers; 
and the ‘replication’in ‘terms‘admits. “In such»case the 
replication, instead of averring that this @ain ‘was’ not 
atcepted’ in satisfactién of thé'sanie sum payable at ‘an 
earlier he would have’ averred, and ought ‘to have 
averred, that ‘it'wWas not accepted at all,» and*was"hot “a 
payment to the'use of the United States, “in which’case, 
instead of a special Feplication, issue might have been 
tendered ‘on ter Ilda. The ‘court, then, understands 
the ‘fact as ‘stated im’ the pleadings ‘to’ be; “that»the 
money was received without any agreement whatever} 
and the law mist determine the effect” of: pomeet wt pay? 
ment. 


The payment made to the bankers in “Amsterdam 
being then an actual payment 'to ‘the’ United "States, the 
inquiry is, whether it was ‘sucha’ dw pt ro ‘is ‘so 
pleaded, as to bar this action’ 


: 


It is admitted that’ the boned of sine; site ~lows 
payment after the day to bé pleaded, is in foreé in Penn: 
sylvania, but it is contendet ‘that thid bond'ts not with: 
in that statute ; or, if it ‘is, that this plea is not good 
under it. 


If this be a bond within the statute of mee, ow whieh 
the court gives no opinion, yet by that statute, the pay- 
ment must be of the whole sum actually die, or the 
action for the penalty is not barred. 


In. this case the sum due on the first of March was 
paid on the 13th of May, without interest or damages. 


By the United States it is contended, that damages 
at the rate of 20 per centum on’ the sum of 170,000 
guilders were then due ; by the def:ndants it is contend- 
ed that no interest was due. 
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The words of the contract to which each pa TaeUsiteD 
are not precisely the same in the condition of i 
and in the articles of agreement which are eaeete Guasz¥ and, 
by the bond. Theré is no contradiction betweenthem ;  oTmxas. 
but there is a variance in this, that the condition of the 
bond expresses more fully than the articles the idea of 
the parties, that in case of failure to perform the contract 
at Amsterdatp, the demand for payment was to be made 
in Philadelphia. The words of the condition are, “ or 
in case the said sums shall not be paid as aforesaid, then 
to repay to the United States = value of the said 
500,000 guilders, at the rate of exchange current in 

Philadelphia at’ the timt demand of peyment is made, 
together with damages at the rate of 20 per cent, in the 
same manner as if bills of exchange had been drawn for 
the said sum, and they had been dr aie ee 

nt, and lawful agen Ref 
ment that may take place after the Gemands 


‘The defendants were merchants residing and carry- 
ing on tradein Philadelphia, in which place the contract 
was made, yori pune orp state, bills of exchange 
returned unpaid und er protest are Hable to 20 per cent 
damages. ‘ Itis'sufficiently obvious, from these circum- 
stances, and from the words of the condition, that the 

contemplated a repayment in Fagan in the 
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event of mote pageant in Amsterdam. 


Ie i is contended ‘by the plaintiffs that, the j instant the 
failure to pay the 170,000 guilders on the first of March 
hadtaken place; a full and complete right to the stipu- 
lated damages was vested in the United States, without 
any further act on their part ; and that a payment of the 
principal sum on the succeeding day would not have re- 
heved the defendants from those damages:, 


In this opinion the court does not concur with the 
counsel for the United States. 


Contracts are always to be construed with a view to 
the real intention of the parties. In this contract, the 
object of the United States was to remit to their bankers 
in Amsterdam asum of money, for which they had 


Vol, IV. X x 
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ment i 


phia, It con et hae cans that dhe acceptance of ay 
part. of the sum. ot he in. A ahs 
day, is a waiver ofthe claim to, iemaanne. 


phia on the sum so accepted, for ‘pas sum ‘cannot be 
demanded in Philedleabie: _ : 


This reasoning, to,which, the majority,, the court 
would strongly i incline, ™ the nature . Ff circum 
stances of the contract, derives much a force 


from the refe to bills, of exchange. - 
ment of the ¥; of the guilders. “ at. the Lites ge 


change current in Philadelphia at the time demand of 
payment is made, together with damages at, the, rate of 
20 per cent,” is to be made. “ in the same. manner.as if 
bills of exchange had been drawn for the said sum, and 
they had been rewurmed. protested for non-payment.” 


Why is this reference, made to bills of exchange? 
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The sti in ‘that’ damages at the tate of 20 per THe Usites 
cue ieee eee ees Oe 
de ‘to pay at the time ce, Gunwe¥ Ay 
viowed in their contract, did not require it, unless the yg 
law of bills of exchange wa’ cither to explain dr to give ae 
validity to that stipulation.’ » To a majority of the court 
it is satisfactory evidence that the parties’ d this 
contract, if tas‘ complete substitate for of ex- 
change, to‘operate between themselves’ as if bills had 
been drawn. The law of Pennsylvania regalating bills 
of exchange was Well understood. If thosé drawn on 
any ‘part of Europe are returned back’ umpaid’with a 
legal protest, the drawers and indorsers are subjected to 
damages at the rate’ of 20 per centum, Bat the right 
to these damages is not te until the bill be Yetarn- 
ed back under protest. ‘Till then they are not demand- 
able. Consequently, payment before the bill retutns 
does away the right to demand them.’ By receiving 
payment, the holder waives his right to damages. The 
expres reference tobills which is made in this contract, 


and the! terms in which that reference is made, being 
considered by the majority of the court as explanatory 
of the intention of ‘the parties that the He to damages 
should be put’on the same footing as\if bills had been 
drawh, forth an additional reason for their opinion that 
ati #oceptance in Atmisterdam after the ‘day, before a 
dematid i Philadelphia, amounts to 4 of any 
right the United States might otherwise, perhaps, have 
kad to demand the stipulated damages. © = +" 
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But whether the sum agreed to be paid'as‘a compen- 
sation for a failure to pay at the time and place men- 
tioned in the contract, be considered merely as a penal- 
ty, or as stipulated damages, of which the law will 
coerce the payment, a forfeiture took place on the non- 
performance of the condition of the bond, and a right 
to something more than that condition vested imme- 
diately in the obligees. If the reservation of damages 
in the condition. of the bond is in law only a double 
penalty, then interest is the legal compensation for this 

reach of the covenant contained in the condition of the 
bond. If it be even of the character given to it by 
both parties in argument, the amount of damages set- 
tled by the parties themselves, the majority of the court 
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ra in net satiobed, that in waiving those damages the ob- 
*ATES — ligee has, without any agreement on the subject, relin- 
Gusteeiy kup quished that ghar tinteteiuthed is attached to all 
Oruexs. contracts for the payment of money, which is only 
Sw displaced by the agreement to receive a larger sum in 
damages, and which a mere tacit implied waiver of 
those ted damages might reinstate. The — 

jority court, therefore, is of opinigp, peep phat ender 
the circumstances which have taken place, the United 
States ought to receive, underthis contract, interest on 
the sum of 170,000 guilders, from the first of March, 
the day on which that sum ought to have been paid, 
until the thirteenth of May, the day on which it was 


therefore, on the 
aaets eeencees mar pers 


that in cases of onthe court shall render 
“* judgment for so much as is‘due’ 

And when the sum for which judgment» 

dered is uncertain, the same if aihew of tbe sams; 
ties request it, be assessed by a joy ” 


By the 26th ro hae act, it-is directed, 


In this case it is the opinion of the siajarity of the 
court, that judgment ought to be rendered for so much 
as remains due of the sum of 170,000 guilders, calcu- 
lating interést’ thereon from the firstof March in the 
year 1803, and if cither of the parties:request it, that a 
jury be impanelled te ascertain the value of this sum ia 
the monty of the United States. 
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.. THESE cases were appeals from the circuit court 
for the district of Delaware. Peisch and others, own- 
ers of the ship Favourite and her cargo, libelled Ware 
and others in the. district court, for the possession of 
certain part of that cargos#which the latter had 
saved fromthe ship, which had been wrecked in the 
Delaware Bay. - ) 


Davey consisted: principally of wine, brandy, 
cordials, olive oil, and silks. 


»On the night» ofthe 26th of October, 1804, the ship 
Favourite, being at.anchor in the Delaware Bay, parted 
both: cables, and was driven on toa shoal,. crew 
cut away all the masts ; in the morning shé had drifted 
over the shoal, but the crew pot being able to keep her 
clear with the pumps, and having eleven and a half feet 
of water in the hold, they quitted the ship, about 9 
oO’ , A.M. and went to Cape May for assistance. 
On'the same morning, about 10 o’clock, the ship was 
seen from the town of Lewis, a small town on the shore 
of the state of Delaware, but not a port of entry, by 
Thomas Rodney, an inspector and surveyor of the re- 
venue who resided at that place. The ship was then 
drifting out to sea, without masts, anchors, cables, or 
rudder. He collected a number of men and boats, and 
went on board the ship, and having towed her on to a 
shoal called the Shears, they began to diseharge the 
cargo into the boats. Rodney, supposing himself au- 
thorised by the wreck law, as it is called, of the. state 
of Delaware, to take the lead in the business of salvage, 
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Wine and 
spirits saved 
from a wreck 
and landed, 
are not liable 
to forfeiture 


because unac-. 


companied 
with such 
marks and 


certificates as_ | 


are required 
by law; nor 
because they 
were removed 
without the 
consent of the 
collector, be- 
fore the quan- 
tity and quali. 
ty were ascer- 
tained, and the 
duties paid. 


The award | 


of arbitrators 
appointed un- 
der a mutual 
mistake of 
both parties, 
in supposing 
themselves 
bound by law 
to submit the 
matter in dis- 
pute to arbi- 
tration, is not 
obligatory. 
The owner 
of goods can- 
not forfeit, 
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) connivance, or 
») that of some 


lowed for sal 
vage in the 
Delaware bay. 
Ppates whe- 

er goods sa- 

7 ved are liable 
5) for duties ? 


the delivery of ~ 
ship, and. went on shore himself, to 


tend to the landing and storage of the goods saved. 


On the 29th of October, sho mate:with three of. the 
crew returned to the ship in a shallop they had procured 
at Cape ris with intent, as they said, to save what 
they could-of the cargo. They found the-ghip in pos- 
session of Ware and others, whe would i. ple the 
mate to take any thing out of the ship, except his 
clothes and those of the crew. The mate them left the 
ship. There were 48 hands and - boats employed 
16 days and 12 nights in saving the goods; besides 
foun hate and ae sr oi gaat ong to 
work in the flate.. 


On the 7th of November Peisch. suainiath od on the 
9th offered to pay 4400 dollars for salvage, which the 
salvors refused, the saved being to be 
worth about 14,000 dollars, and demanded one-half ‘for 


salvage. Notbeing able to agree, the parties g 

themselves bound. by the law: of Dalewnpatteen - 

quires an arbitration in such ‘cases, ‘referred the tate of 

salvage to three. men, who awarded one-half to the 

salvors. Qn’ the 18th of November) the+colléctor’ of 
the district of Delaware arrived at Lewie;andon the - 
19th the salvers offered themselves to secure the 

duties upon their half of the goods saved, and:request- 

ed that the amount of duties might be ascertained at 

Lewis. This the collector refused, and ordered the 

goods to be sent to Wilmington, a port of entry, to 

have the duties ascertained ; and Rodney! 

them into his i The salvors then @ 
writ of replevin from the state court of Delaware, and 

took the possession of the from the collector, who 

thereupon seized them as forfeited to the United States 

for breach of the revenue laws. 


The first count of the libel filed by the United States. 
claimed the wine, brandy and cordials, as being forfeit-' 
ed, because they were un with such marks 
aud certificates as are required by law, the duties not 
having been paid or secured. 
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¢ United Statesuthe district-court 

were not liable to forfeiture, but 
were eooun terms of the decree,of the court in 
the suit.respecting salvage, by Peisch and others against 
Ware and others; .which decree was. affirmed.in the 
cizcuit, court, andthe United Ssotse sppaplodss to thie 
COMP bags nate oe ass bs Se eee Oe 
orhat United Sta Pe Ta 


United States auorocy for the distri ob. De- 
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the salvors: to, the. whole amount of the goods saved, 

because, by the i sacts of the salvors, they have 

been forfeited.to the States, and.so wholly lost 
tothe libel amisnrrcd i. bserrmee ow ofthe bi 


2, That she auivage lime i po dare . too 


wash tard 


y F "The.gnodecare forfeited: tothe keabdeneane Gent. 
under the 43d gection of the act of congress regulating 
the collection.ef duties on imports and. tonnage, vol. 4. 
p+ S50. becapse found without marks and certificates ; 
second, under the 51st section of the same act, nechine . 
removed before the prooi, quality and: quantity thereof 
were ascertained, and the duties paid or secured ;_ and 
thirdly, under the 68th section of the same law, because 
thenhinese, eomacaled, shacthapien notsoening beets prick ot 
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The removal of the wines and spirits without marks 
and certificates, is clearly within the letter of the Jaw. 
The power to remit or mitigate the forfeiture, can only 
be exercised by the secretary of the treasury. 
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Salvage goods are. Linble:to! dutiesjabsitendsd Gab 
importation into this country. | Theease of Shepherdvs 
Goznold, Vaughan, 166... was-of wreck on shoreymotot 
floaing wreck: ; and the. goods saved were not intended 
for importation. 6 Bac. Ab. 280, 281..(Gwillheds) 1 
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as to the duties; the goods ‘were. not intended for im- 
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If then, the goods are forfeited to the-United States 
by the unlawful: acts:of»the. 
ought to have decreed restitution:in valuey amd gi 
damages to the libellants. 3 Rod. 108. The Der 
Their libel, although »itavers an offer to pay rz 
does not pr em from averri 
due, nor from:claiming- damages.’ | 
prayer for generabrelrety» antl the'coure-will'pase yume | 
decree as their casey deserves, without re+ 
gard to therspeeific™ ae Dall: 866 3338 6F 
Robs 108. (American edyoos. v pasta ,8t oamerti 
CO} Criss ees OOP |. os cee ae ae eee 
8 iia, woot 
*fotwsd, J. Do he ite ey et 


point ? » eeoypessee Byres 


Van Dyke, for the ‘appellees. We do not think the” iestion im. 
portant to this case, but we have strong authorities in support of 
our side of it. 
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ATE RT tert. 
¥ f° ape Ophicaaaaert he Seat: 
: “the fibellants» from 
averring that no civemsidaabon The arbitration was 
entered into by mistake.': It was. supposedyby Peisch 
that he was bound to enter into’ the ( 
7th section of the act of assembly of Delaware, 
pes asa (Deieamptithaniig VOl. 2. pv BSI) ‘Bev 
that law was repealed by the constitution of the United 
States, which transfers all the admiralty j iction to 
the courts of the United States exc ; and bythe 
act of congress, (the judiciary act of 1789,) which pro- 
viaes for the exclusive exercise of that jurisdiction by 
the district courts. . 
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cargo was in its nature so boeyant, that the ship could 


not sink. 
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Mr. Martin’ argued "for! the 'defendavt, That the case was not 
Within nly vente tab Welter an importatic sithin the re- 
vetine faaws,swhiehy go> only:sto-ohdinaty cases , with the 
exception. of the single case of distress, provided for bythe 60th 
the act. He commented on the 23dy 29th, 30th, 60th, 
68th; ‘and 69th sections, to show that the whole of the provisions 
of the law applied only to voluntary importations ; that they did'nt 
sts, bills lading, Se. required in ordinary cases; nor 

could the oaths imposed by law be taken in the cuse of 


He then argued that no‘misconduct whatever of the calvors can 
create a forfeiture ef goods of whioh they had taken possession a: 
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The libellants objected to the amount, not to the ju- 
Delaware, Whether it be an award under Seaect 
elaware, or by'‘consent of parties, itis equally bind- 
; and the court cannot I6ok into oo pate in 

p it 


As to ae amount of salvage, ey ceoinal cited 1 
Rob. 268. 3 Rob.286. ad J Rob. 289. The Yonge 
» where.two-thirds were given fot salvage, in a 

case of derelict: 
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accompanied with such marks and certificates asame res Peiscn ane 


quired by law, the duties thereon not having been paid, 
or secured to be paid. " ne 


The second count claims them as. forfeited because 
they were removed, without the consent of the collector, 
before the quantity and quality of the said wines and 
spirits, and the duties thereon, were ascertdined accord- 
ing to law; the duties thereon not having been paid or 


secured. 


The third count claims them because they were found 
concealed, the duties not having been paid or secured ac- 
cording ta law. 


The second libel claims. certain other goods,. which 
were parcel of the cargo of the Favourite, as forfeited, 
by being found unlawfully concealed, the duties thereon 
not having been paid or secured. . 


The facts of the case are these : Theship Favourite, 
belonging to Mr. Peisch, of Philadelphia, was discover- 
ed about the last of October adrift in the bay of Dela- 
ware, with her masts gone by the board, and without 
anchors, cables or rudder, and in danger of being carried 
out toseae A company was formed to save the vessel 
and cargo ; and with considerable labour, in the course 
of several days, the cargo was unladen and landed at 
Lewis, a small town on the bay, not a port of delivery, 
where it was, with the approbation of the collector,. left 
under the care and in the custody of a revenue officer 
residing at that place, who was one of the party that had 
originally taken possession of the vessel, and under whose 
direction the whole business had been in a great measure 
conducted. ‘On the 3d of November, while the salvors 
were unlading the vessel and landing the cargo, an im- 
perfect entry was made by the owners or consignees, af- 
ter which an award was made between the owners and 
salvors, by which the salvors were allowed one half the 
cargo. The owners were dissatisfied with this award, 
and refused to acquiesce under it. The collector order- 
ed the goods, which had been in the custody of a revenue 
officer, to be carried to Wilmington for the purpose af 
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Pgiscw AND ascertaining the amount of duties. The salvors object- 
onwen® ed to this, and requested that the duties might be ascer- 
Wareann tained at Lewis, offering at the same time to pay the 
orners, kc. duties on the moiety of the cargo claimed by them un- 
ery der the award. The collector persisting in his determi- 
nation to remove the goods to Wilmington, the salvors 
sued out a writ of replevin from the state court, and by 
force of that writ took the goods out of the possession of 
the revenue officer. This act is the foundation of the 

forfeiture alleged in the libels. 


The forfeiture said to be occasioned by the goods be- 
ing found without the marks and certificates required by 
law, depends upon the 43d section of the act for ¢ollect- 
ing duties, and on other sections of the same act, which 
are explanatory of the 43d section. The particular 
clause giving the forfeiture is in these words: “* And if 
any casks, chests, vessels or cases, containing distilled 
spirits, wines, or teas, which by the foregoing provisions 
ought to be marked and accompanied with certificates, 
shall be found in possession of any person, unaccompa- 
nied with such marks and certificates, it shall be pre- 
sumptive evidence that the same are liable to forfeiture.” 
The law then authorises a seizure, and subjects such dis- 
tilled spirits, &c. to forfeiture, unless it be proved at the 
trial that they were imported according to law, and that 
the duties were paid or secured. 


The objects of this clause’ are those vessels only which 
“by the foregoing provisions” ought to be marked 
and accompanied with certificates. ,To determine its 
extent, the “* foregoing provisions” must be looked 
into. 


This subject is first taken.upin the 37th section of the 
act. ‘That section directs particular and additional en- 
tries to be made of distilled spirits, wines and teas, which 
provisions are adapted to regular importation, not to those 
articles when saved from a w-eck. 


The entry is to be made by the importer or consignee, 
and specifications are required which can only be given 
by the owner or consignee, when in possession of the pa- 
pers relative to the vessel and cargo. If a vessel be 
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wrecked on the coast, the cargo must be lost, or brought 
on shore without the knowledge of the owner or con- 
signee, so as to put it in his power to make the entry, 
and the salvors are not only not the persons designated 
by the law to make, but they will often not possess the 
information which would enable them to make it. 


The act proceeds to require that this entry shall be 
transmitted to the surveyor of the port where the de- 
livery of the cargo is to commence, to whom also every 
permit for unlading or landing any part of the cargo must 
be previously produced, who shall record the same, and 
indorse thereon the word “ inspected,” the time when, 
and his own name. Goods landed previous to these 
formalities are to be forfeited. 


These regulations obviously respect a regular impor- 
tation, where all these pre-requisites to landing may be 
performed ; not cases where a landing must take place 
without them. To suppose them applicable to salvage 
goods, would be to suppose that the legislature designed 
to prohibit salvage entirely, or to forfeit the cargoes of 
all vessels which might be wrecked on the coast. 


The 38th section requires that all distilled spirits, 
wines and teas, shall be landed under the inspection of 
the surveyor, or other officer acting as inspector of the 
revenue for the port, and therefore can relate only to 
cases of regular importation at the port of delivery, 
where the revenue officer may superintend the landing. 


PEIscH AND 
OTHERS 
v. 
WareE AND 
OTHERS, &c. 


He is directed to attend at all reasonable times, not at - 


all places. 


The 39th section prescribes the duty of the officer of 
inspection of the port where the spirits; &c. may be 
landed. He is to ascertain the duties and mark the 
casks. 


The 40th section directs the surveyor, or chief officer 
of inspection of the port or district in which the said 
spirits, wines or teas shall be landed, to give the proprie- 
tor, importer or consignee a general certificate ; and the 
41st section directs him to give a particular certificate 








PzeiscH AWD 
OTHERS 
v. 
WARE AND 
OTHERS, &c. 


ee 





362 SUPREME COURT U.S. 


for each vessel, which certificate passes with the vessel 
to the purchaser. 


These sections are connected with those which pre- 
cede them, and relate to regular importations, where the 
spirits, &c. are landed under a permit at a port of deli- 
very, and there is a proprietor, importer or consignee, or 
an agent to whom the certificates may be granted’; not 
to spirits, &c. which may, from the nature of things, 
lawfully get into the possession of individuals without the 
knowledge of a revenue officer. 


The 42d section only directs that’blank certificates 
shall be provided. 


These are the sections which precede that which is 


supposed to give the forfeiture claimed under this count 
of the libel. 


The first part of the 43d section directs the proprietor, 
importer ‘or consignee, who may receive the said cer- 
tificates, to deliver them with the vessels to the purcha- 
ser; and then comes the clause which subjects to for- 
feiture all vessels containing spirits, &c. which may be 
found unmarked and not accompanied by certificates, 


which by the foregoing provisions ought to be marked 
and accompanied by certificates. 


In the foregoing provisions the legislature, in the 
opinion of this court, did not intend to comprehend 
wrecked goods, or goods found under circumstances like 
those in the Favourite, where the vessel was deserted by 
her crew, and where it might be necessary, for the pre- 
servation of the goods, to take them to the nearest ac- 
cessible part of the coast. Either these spirits and wines 
would have been liable to forfeiture if brought to land 
under the most pressing circumstances, where inevitable 
loss must attend any delay, if a revenue officer should 
not be present to take possession of them, or the single 
circumstance of their being found unmarked and unac- 
companied with certificates, is not in itself sufficient to 
forfeit them. ‘The opinion of the court that it was not 
the intention of the legislature to subject goods, under 
such circumstances, to forfeiture, is not formed exclu- 
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sively on the extreme severity of sucha regulation. It 
is formed also on what is deemed a fair constraction of 
the language of the several sections’ of the law, which 
seems not adapted to cases like the present. 


The second count in the libel claims the goods as for- 
feited, because they were, without the consent of the pro- 
per officer, removed from the place where they were de- 
posited, before the amount of duties was ascertained, 
the duties at that time notbeing paid or secured. 


Neither this count, nor the first, supposes any forfeiture 
to have been incurred by the landing of the goods, or the 
unlading of the vessel. ‘The spirits and wines are pre- 
sumed to have been legally brought on shore, and it is 
the removal only which gives title to the United States. 
The court therefore is to inquire, whether these’ goods 
were under such circumstances that a removal, such as 
has taken place im this case, will produce a forfeiture. 
This depends on the 51st section of the law, in expound- 
ing which, it becomes proper to notice the 50th also. 
This section prohibits the unlading’of any vessel, or the 
landing of any goods, without a permit granted by the 
proper officers, and subjects the master or other person 
having the command of such vessel, and all those who 
shall be concerned in unlading, removing, or storing 


such goods, to heavy penalties, and the goods themselves 
to forfeiture. 


It was well observed that the application of this sec- 
tion to cases where the goods must perish, if not imme- 
diately brought on shore, and to cases in which a permit 
cannot regularly be granted, would be not only to pro- 
hibit, but to punish every attempt to save a cargo about 
to be lost on the coast. This construction of the law could 
only be made where the words would admit of no other. 
But it is unquestionably a correct legal principle, that a 
forfeiture can only be applied to those cases in which 
the means that are prescribed for the prevention of a for- 
feiture may be employed. The means prescribed to 
save the forfeiture given in the 50th section cannot be 
employed where a vessel is deserted by her crew, or 
cannot be brought into port. The permit cannot be ob- 
tained, nor can those steps which must precede the at- 
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tainment of a permit be taken.. Upon just legal construc- 
tion, then, the landing of these goods without a permit 
did not subject them to the forfeiture of the 50th section. 
This act is not within the law. The 50th section is cal- 
culated for cases in which the general requisites of the 
law can be complied with, not for salvage goods, in cases 
where those general requisites cannot be complied 
with. 


The 51st section relates to the removal of goods from 
the wharf or place on which they may have been landed 
in conformity with the directions of the 50th section. It 
presupposes a permit, and that they were landed under 
the inspection of a revenue officer, in the manner pre- 
scribed by the 38th section. 


It presupposes a case in which the guaging and mark- 
ing may be done, and the other means prescribed for the 
ascertainment of the duties and security of the revenue 
may be taken, at the place of landing ; not a case in which 
a landing must be made without a permit, often in the 
absence of a revenue officer, and where the goods could 
not be permitted, without extreme peril, to remain at 


the place of landing until these measures should be 
taken. 


The court is also of opinion, that the removal for which 
the act punishes the owner witha forfeiture of the goods 
must be made with his consent or connivance, or with 
that of some person employed or trusted by him. If, 
by private theft, or open robbery, without any fault on 
his part, his property should be invaded, while in the 
custody of the officer of the revenue, the law cannot be 
understood to punish him with the forfeiture of that pro- 
perty. In the 52d section, therefore, to which the reve- 
nue officers seem to have intended to conform, so far as 
the case would admit, which directs them im the case of 
an incomplete entry to store the goods at the risk and ex- 
pense of the owner or consignee, no forfeiture is annexed 
to their removal, unless the penalties of the 51st section, 
or of the 43d section, be applied tothe 52d. 


The court is of opinion that those penalties cannot be 
so applied in this case, not only because, from the whole 
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tenor of the law, its provisions appear not to be adapted Pstscu axp 


to goods saved from a vessel under the circumstances 
in which the Favourite was found, but because, also, the 
law is not understood to forfeit the property of owners 
or consignees, on account of the misconduct of mere 
strangers, over whom such owners or consignees could 
have no controul. 


It has been urged, on the part of the United States, 
that although the property of the owner should not be 
forfeited, yet that moiety which is claimed by the 
salvors has justly incurred the penalties of the law. 
But if the award rendered in this case be not binding, 
the salvors could have only a general claim for salvage, 
such as a court might allow; and if it be binding, still 
they acquired no title to any specific property. Their 
claim was in the nature of a general lien, and any irre- 
gular proceeding on their part would rather furnish mo- 
tives for diminishing their salvage, if that be not abso- 
lutely fixed by the award, than ground of forfeiture. 
The irregularity, too, if any, which has been commit- 
ted by them, being merely an attempt to assert, in a 
course of law, a title they supposed themselves to pos- 
sess, and with no view to defraud the revenue, this 
court would not be inclined to put a strained construc- 
tion on the act of congress, in order to create a for- 
feiture. 


The third count im the first libel, and the second libel, 
claim a forfeiture on the allegation that the goods were 
concealed. The fact doesnot support this allegation. 
There was no concealment in the case. 


Taking all the circumstances into consideration, it is 
the uggmimous opinion of the court, that no forfeiture 
has been incurred, and that the libels filed on the part of 
the United States were properly dismissed. 

The next question to be considered is, to what amount 
of salvage are the salvors entitled? That their claim 
is good for something, is the opinion of all the judges ; 
but on the amount to be allowed, the same unanimity 
does not prevail. 
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For the quantum of salvage to be allowed, no positive 
rules are fixed. Itdepends on the merit of the salvors, 
in estimating which, a variety of considerations have 
their influence. 


In the case before the court, the opinion of the ma- 
jority is, that the sentence of the circuit court ought to 
be affirmed. This opinion, however, is made up on 
different grounds. Two of the judges are of opinion 
that the award was fairly entered into, and although 
both parties might be mistaken with respect to the obli- 
gation created by the law of Delaware, yet there is no 
reason tO suppose any imposition on either part; nor 
is there any other ground on which the award can be 
impeached or set aside. Two other judges, who de 
not think the award obligatory, view it as the opinion 
of fair and intelligent men, on the spot, of the real me- 
rit of the salvors, and connecting it with the testimony 
in the cause, are in favour of the salvage which has been 
awarded, and which has been allowed by the sentences 
of the district and circuit courts. Three judges are of 
opinion that the award is of no validity, and ought to 
have no influence. They think the conduct of the 
Salvors, in taking the goods out of the possession of 
the revenue officer, though by legal process, is improper, 
and that the salvage allowed is too great. 


They acquiesce, however, cheerfully, in the opinion 
of the majority of the court, and express their dissent 
from that epinion, solely for the purpose of preventing 
this sentence from having more than its due influence on 
future cases of salvage. 


The sentence of the circuit court is afirmed, without 


costs. « 
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SHEARMAN ». IRVINE’S LESSEE: 


—_—- 


ERROR to the circuit court for the district of 
Georgia, in an action of ejectment, brought (on the 
15th of October, 1804,) by Jrvine’s /essee against Shear- 
man, for a tract of land in Camden county, in the state 
of Georgia. 


The defendant below took a bill of exceptions to the’ 


refusal of the court, to non suit the plaintiff on the trial, 
because he had not proved “an entry within seven 
years after the title of the grantees accrued, or any‘en- 
try by either of the heirs or persons claiming under the 
grantees within seven years after their titles respectively 
accrued.” 


The lessor of the plaintiff had produced in evidence 
two grants from the province of Georgia, in 1766, to 
Alexander Baillie, under whom he claimed title by de- 
scent, and whose heir at law he had proved himself to 
be. aon 


There was no evidence of title, or even of adverse 
possession on the part of the defendant, before the 
bringing of the suit, other than the averment of ouster, 
in the declaration, which was laid on the 10th of Sep- 
tember, 1804 ; nor any evidence of title out of the lessor 
of the plaintiff. 7 


In support of his motion for a nonsuit, the defendant 
relied on the act of limitations of Georgia, passed in the 
year 1767, by which it is enacted “ That all writs of 
formedon in descender, remainder, and reverter of any 
lands, &c. or any other writ, suit or action,_ whatsoever 
hereafter to be sued or brought by occasion, or means 
of any title heretofore accrued, ‘happened, or fallen, or 
which may hereafter descend, happen, or fall, shall be 
sued or taken within seven years next after the passing 
of this act, or after the title and cause of action shall or 
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may descend or accrue to the same, and at no time after 
the said seven years, And that no person or persons 
that now hath, or have any right or title of entry into 
any lands, &c. shall at any time hereafter make any en- 
try, but within seven years next after the passing of this 
act, or after his or their right or title, shall or may de- 
scend or accrue to the same, and in default thereof, such 
person so not entering, and their heirs, shall be utterly 
excluded and disabled from such entry after to be 
made.” : 


The verdict and judgment below, being against the 
defendant, he sued out his writ of error. 


There being no appearance in this court for the plain- 
tiff in error, 


P. B. Key, for the defendant in error, opened the re- 
cord, and prayed an affrmance of the judgment ; 


1. Because from the facts disclosed, after the descent 
had been cast nearly thirty years, and no adverse pos- 
session at any time proved, the jury had a right ¢6 pre- 
sume and find ati actual entry within seven years; if 
such actual entry was necessary. 


2. Because, in this case, on the facts disclosed, no 
entry was necessary. Two things only must concur to 
complete atitle. Possession,.and the right of property. 
The right of property is proved to be in the plaintiff as 
heir of the patentee ; and possession by operation of law, 
accompanies the title, unless the contrary is shewn ; and 
until it is shewn, 


If possession is taken by a wrong-doer, and severed 
from the title (of which there is no evidence in this 
case) then such naked possession, so acquired, may be 
defeated, either by entry of the owner, which isan act 
in pais, revesting the possession, and again uniting it 
with the right; or by ejectment, which is an act of law 
to recover the possession with damages, &c. 


If a wrong-doer, after taking possession, dies in pos- 
session, and a descentis cast, this, under some circum- 
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stances, changes the title to a right of entry, or rather 
makes an actual entry necessary to give effect to the 
title. There are many oases ig which actual entry is 
necessary to reunite the title with the possession, and 
for these cases the law of Géorgia was made. But it 
cannot apply to a case where the title and the possession 
have not been separated, 


That law requires two things : 


1st. When the right is changed to a mere right of en- 
try, or where an entry is indispensable to complete the 
title, then such entry must be within seven years from 
the accruing of such right of entry. But this does not 
apply to the case on the record. Nodisseisin, discon- 
tinuance, descent, or adverse possession existed, to 
make an actual entry necessary on the part of the plain- 
tiff. The title and the possession were both in him. 


2d. The statute gives remedy by ejectment within 
seven years after the cause of action accrued. In this 
case no cause of action accrued till the i0th of Septem- 
ber, 1804, when the plaintiff’s possession was disturbed. 


So long as it remained undisturbed he could not bring 
suit. 


Marswatt, Ch. J. The error alleged, is founded 
on a construction of the act of Georgia, which this court 
thinks is totally inadmissible. How such an opinion 


could have been entertained is unaccountable.. There 
is no foundation for it. . 


Judgment affirmed with costs. 
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CaLLenpen. , MORGAN"». ‘CALLENDER. 


—_——__— 


An appeal . APPEAL from the district court of the United States 


lies from the for the territory of Orleans, in a suit in equity. 

district court ‘ 

Sica note That court was established by the act of congress, of 
territory of 26th March, 1804. vol. 7. p. 117. 8. 8 and has a ju- 
Orleans, to fisdiction similar to that given to the district court of the 


this court. = United States for the district of Kentucky. 


This court was of opinion that an al lies from that 
court to this ; but that im this case, the court below had 
not jurisdiction, because it did not appear that the parties 
were citizens of different states, nor aliens, &c. so as to 

ive them a right to litigate in the courts of the United 
tates. 


—= 2 


ALEXANDER 41 EXANDER v.\ THE. BALTIMORE INSU- 


Baws I gas RANCE COMPANY. 
‘ 


A policy up- ~~ ERROR to the circuit court for the district of Mary- 
on a ship, is land 
an insurance . 


of the ship for 

the voyage, The chief justice, in delivering the opinion of the 
mot nt court, stated the material facts, found by the special 
ship and the verdict, to be as follows, viz. 

voyage. The 

pn Nee ag This action was brought against the underwriters to 
the ability of Tecover the amount of a policy insuring the ship Fohn 
the ship to and Henry, from Charleston to Port Republicain,, or 
perform the one other port in the Bite of Leogane. On the 2d. of 
tor the shalt October, 1803, the John and Henry, while prosecuting 
perform it at her voyage, was seized by a French privateer, and car- 


ailevents. ried into the port of Mole St. Nicholas, where the cargo 
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was taken by J/. de Noailles, the French commandant, 
for the use of the garrison. On the same day the mas: 
ter of the vessel received a written sngagenaen t from M. 
de Noailles to pay for the cargo in coffee, after which 
the vessel was unladen. The captain remained at the 
Mole in expectation of receiving payment, until the 29th 
of October, when he sailed in the Joha and Henry for 
Cape Frangois, with an order on that place for payment 
in coffee. On the 4th of November she was seized by 
a British squadron then blockading Cape Francois, and 
condemned as prize. Cape Francois is not in the route 
to Port Republicain, nor to any port in the Bite 4 Leo- 
gane ; nor in the route to return from Mole St. Nicholas 
to the United States. The abandonment was made in 
December, on account of the capture by the French pri- 
vateer. The declaration claims the amount of the policy 
in consequence of that capture. The judgment of the 
court below was for the defendant. 


The only question decided by this court was, whether 
the plaintiff had aright to abandon and recover as for a 
total loss. 


Harper, for the plaintiff. \ 


It was settled by this court in Rhinelander’s case at the 
last term, (ante, p. 29.) thata loss by capture is a total loss, 
unless the restoration be complete and without incum- 
brance. It must be a rest6fation of the vessel in safety. 
There is a physical and a legal safety. A vessel may 
be restored in good order, and insafety, but under such 
circumstances that the party can make no use of her. It 
may be in a blockaded port, or in a place where mari- 
ners ‘cannot be obtained to navigate the vessel ; or where 
the party has no funds to provide a cargo, &c. In these 
cases he loses the beneficial use of property, as 
much as if it were actually withholden from him by 
force. 


If the ship or the voyage be lost, it isa total loss with- 
in the policy. Here the voyage was completely broken 
up ; the a of the voyage, the speculation, was de- 
stroyed. The restoration ought to be a restoration of the 
voyage, a reinstatement of the enterprize, or it is not 
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The loss of 
the voyage as 
to the cargo is 
not a loss of 
the voyage as 
to the ship. 

If at the 
time of the of- 
fer to aban- 
don, the ship 
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master, in 

condi- 
tion, and at 
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the voyage, 
the loss of the 
cargo will not 
authorise the 
owner of the 
vessel to reco- 
ver as for a 
total loss of 
the vessel. 








ALEXANDER 
v. 
BALTIMORE 
Ins. Co. 


ye 





372 SUPREME COURT U.S. 


a restoration which will prevent the loss from being 
total, 


In Cazalet v. St. Barbe, 1 T. R. 191. Fudge Buller 
says, “if either the ship or the voyage be lost, that isa 
total loss.” 


So in Mitchell y. Edie, 1 T. R. 615. he says “ a to- 
tal loss is of two sorts, one, where in fact the whole of 
the property perishes; the other, where the property 
exists, but the veyage is lost, or the expense of pauing 
it exceeds the benefit arising from it.” 


So in Goss v. Withers, 2 Burr. 696.. Lord Mansfield, 
said, ‘‘ the disability to pursue the voyage still continu- 
ed. The master and mariners were prisoners. The 
charter-party was dissolved. The freight was lost.” 
These he gives as reasons why it continued a total loss 
of the ship, notwithstanding the restoration. 


So in Hamilton v. Mendez, 2 Burr. 1209. he says, 
“it does not necessarily follow that because there is a 
recapture, therefore the loss ceases to be total. If the 
voyage is absolutely lost, or not worth pursuing ; if the 
salvage is very high; if further expense is necessary ; if 
the insurer will not engage, in all events, to bear that 
expense, though it should exceed the value or fail of suc- 
cess ; under these, and many other like circumstances, 
the insured may disentangle himself, and abandon, not- 
withstanding there has been a recapture.” 


So in Miles v. Fletcher, Doug. 233. he says, “ the 
voyage was abandoned, the cargo sold, and the. ship left 
to be sold.” “ There was no crew belonging to her, and 
she had no ¢ These are reasons given by him 
why the loss ki. ship was total. 


‘The same doctrine is supported by the cases of the 
Sarah Galley, Storey v. Brown, Trin. 18 19 Geo. IL. 
anno 1746. B. R. Weskett, 416. The Anna Hanbury 
v. King, Mich. 19 Geo. II. 1746. B. R. Weskett, 417. 
And the Dispatch Galley, Whitehead.v- Bance, Mich. 
23 Geo. IL 1749. B. R. Weskett, 417. Kulen Kemp 
v. Vigne, 1 T. R. 310. Rotchy. Edie, 6T. R. 41%. 
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424, 425. Millar, 284. and Wheeler v. Valejo, Cow- 
per, 147. Schmidt v. United In. Co. 1 Fohnson’s Rep. 
And 249. Goold v. Shaw, Lex. Merc. Americana, 295. 


Martin, contra. 


The loss of the cargo has nothing to do with the ques- 
tion of the loss of the ship. ‘This policy is merely on 
the ship for the voyage. She might have proceeded and 
compleied the voyage insured. ‘The loss of the voyage 
as to the cargo, is nota loss of the voyage as to the ship. 
This is not an insurance upon the freight. That was in- 
sured by another policy. It is merely a policy upon the 
bulk of the ship. 


March 11. 


MarsnAtu, Ch. J. after stating the facts of the case, 
delivered the opinion of the court, as follows, viz. 


Ithas been decided in this court, that during the ex- 
istence of such a detention as amounts to a technical 
total loss, the assured may abandon ; but it has also 
been decided that the state of the fact must concur with 
the state of information to make this abandonment ef- 
fectual. The technical total loss, therefore, occasioned 
by the capture and detention at Mole St. Nicholas, must 
have existed in point of fact in December, when this 
abandonment was tendered, or the plaintiff cannot suc- 
ceed in this action. 


Previous to that time, the vessel had been restored to 
the captain ; all actual restraint had bees taken off ; and 
it does not appear that her ability to prosecute her 
voyage was in any degree impaired. But her cargo 
had been taken by Monsieur de Noailles, the com- 
mandant at Mole St. Nicholas, and had not been paid 
for. The restoration of the vessel, without the cargo, 


is said not to terminate the technical total loss of the 
vessel. 


The policy is upon the vessel alone, and contains no 
allusion to the cargo. Had she sailed in ballast, that 
circumstance would not have affected the policy. The 
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underwriters insure against the loss or any damage .to 
the Tesi Ra SMO loss or any damage to the 
cargo. They insure her ability to perform her. voyage. 
not that she shall perform it. ‘ seats 


If, in such a case, a partial damage had been sus- 
tained by the cargo, no person would have considered 
the underwriters as liable for that partial damage ; why 
then are they responsible for the total destruction of the 
cargo? Itis said that, by taking out the cargo, the 
voyage is broken up. But the voyage of the vessel is 
not broken up ; nor is the mercantile adventure destroy- 
ed from any default in the vessel. By this construction 


. the underwriter ef the vessel, who undertakes for the 


vessel only, is connected with the cargo, and made to 
undertake that the cargo shall reach the port of desti- 
nation in a condition to answer the purposes of the as- 
sured. Yetof the cargo he knows.nothing, nor doeshe 
make any inquiry respecting it. “ 


If it be true that the technical total loss, was not ter- 
minated until the cargo was paid for, because the voya 
was broken up, then the underwriters would have. been 
compellable to pay the amount. of the policy, although 
the vessel had returned in safety to the United States. 
To prosecute the voyage, it is said, had become useless, 
and therefore the engagement of the underwriters was 
forfeited, although this state of things was not produced 
by any fault of the vessel. If this be true, it would not 
be less true if, instead of proceeding to Cape Francois, 
the Henry and John had returned from Mole St, Ni- 
cholas to the port of Charleston. The contract, then, 
instead of being an insurance on the ability of the ship 
te perform her voyage, an insurance against the loss of 
the ship upon the voyage, would be a contract. to pur- 
chase the vessel at the sum mentioned in the policy, if 
circumstances not produced by any fault or disability in 
the vessel, should induce the captain or the assured ta 
discontinue the voyage after it had been undertaken. 


This is termed pushing a principle to an absurdity, 
and therefore no test of the truth of the principle. But 
if it be a case which would occur as frequently as that 
which has occurred, and if the result which has been 
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stated flows inevitably from the principle insisted on; 
» the case asppotet merely presents that principle in its 

true point of view, deprived of the advantages it de- 
rives from its being adapted to the particular and sin 
case under argument. Either the technical total loss of 
the ship did or did not terminate when she was restored 
tothe master uninjured, and as capable of prosecuting 
her voyage as when she sailed from the port of Charles- 
ton. If it was then terminated, this action cannot be 
sustained. If it was not then terminated, on what cir- 
cumstance did its continuance depend? At one time it 
is said to depend on the ability or inability of the owner 
to employ her to advantage. But this position requires 


avery slight examination to be discarded entirely. So 


far as respected the vessel herself, and her crew, she 
was as capable of being employed to advantage as she 
had ever been. Only the funds were wanted to enable 
her to purchase a return cargo on the spot, or to pro- 
ceed to her port of destination, and there purchase one, 
Or she might have returned immediately to the United 
States, and if any direct loss to the vessel was sustain- 
ed, by being turned out of her way, that, after resto- 
tation, would be a partial, not a total loss. Besides, 
what dictum in the books will authorise this position? 
And what rule is afforded to ascertain the degree of in- 
convenience which, when in point of fact the vessel is 
in. safety, in full possession of the master, and capable 
of Ptgueduting. her voyage, shall warrant an abandon- 
ment { 


No total loss of the vessel, then, existed after her re- 
storation, so far as that total loss depended on the inca- 
pacity of the owner te employ his vessel to advantage. 
If the total loss continued after the restoration, that 
continuance was produced singly by the non-payment 
for the , which is said to have Broken up the 
vo If, then, the vessel had returned to-a port in 
the United States, the- voyage would still have been 
broken up, and the right to abandon would have been 
the same as it was while she was on the ocean, in full 


possession of her captain, 2 
Vol. IV. 3B 
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_ But it is apparent that the captain had terminated the 

voyage on which the vessel was insured. Had _ his 
contract with De Noailles been complied with at Mole 
St. Nicholas, or at Cape Frangois, he would not. have 
proceeded tothe Bite of Leogane. Had it not been 
complied with, he would “lh oat ng more inducement 
to go toa port in the Bite of Leogane from Cape Fran- 
gois, than from Mole St. Nicholas. The voyage to 
Port Republicain, then, which was the voyage insured, 
was completely terminated at Mole St.. Nicholas ; 
the voyage to Cape Frangois, in making which she 
was captured, was a new voyage undertaken, not 
for the benefit of the underwriters of the vessel, but 
for the benefit of the owners and underwriters of the 
cargo. Consequently, so far as respects the under- 
writers wy vessel, who insured only pag his to 
the Bite of Leogane, the ure at C is is 
an immaterial fo 8 Ig the nae 35 loss 
produced by carrying the vessel into Mole St. Nicholas, 
was either terminated when she was restored withott 
her cargo, or would have continued had she returned to 
an Americap port. withouther cargo, f 


Upon principle, then, independent of authority, it is 
very. clear that the underwriter, of the. vessel. docs not 
undertake forthe cargo, but engages only for the ability 


_ of the vessel to perform her voyage, and tobear <4 
Hat 


‘voyage. 


damage which .the vessel may sustain in making’, 


But it is contended that. adjudged cases have settled 
this question otherwise, ; 


The case has frequently occurred, and a:direct,deci- 
sion might be expected on it, if a construction so foreign 
from the contract had really.been made. . it oftem; hap- 
pens that the cargo vf a neutral vessel is condemned as 
enemy-property, and the vessel itself is cease’. 
Not an instance is recollected in which the right to aban- 


- don in such a case, after the vessel was restored, has 


besageenmneds Yet, if the loss of the cargo amounted 
to.a destruction of the voyage, so far as respected the 
vessel, and thereby created a total loss of the vessel 
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‘herself, notwithstanding her restoratiod tothe capts 
‘Uininjured, and-in a full capacity to prosetute 


eT vy. ‘ 
age, such claims would be orien asserted, “abd *Bavriwone 


vessels would be valued high iw the policy, forthe pur- 
pose of selling them on acontingency, which’ so often 
‘occurs. It would be strange, indeed, to admit, that if 
this cargo had been condemned in Mole’ St. ‘Nicholas, 
and the vessel had been liberated, the right to abandon 
would’ not have been produced by the loss of thé'cargo, 
aiid ‘yet to contend that non-payment for the cargo does 
prodace that right. sibesahie 


In recurring to precedent, no direct decision by’ a 
court on the point, no direet affirmance of the prindiple 
has been adduced ; but the counsel for the plaintiff re- 
lies on general ‘dicta in the books which are used in fe- 
‘ference ‘to “other principles. Thus, in 1 Term Rep. 
291) Jadge Bullér says, “Jt is an'assurance’on the ship 
for the venege If either the ship or the voyage be lost, 
it is a total 5.” site res ne © ; ve 


In that case, the counsel for’ the plaintiff contended 
that the insurance was on the ship, and on the voyage, 
and insisted, that as the vessel returned ‘unfit’ for use, 
it was'a total nes ; he counsel 3 porte 
stopped, and Judge Buller said,“ total loss to 

“be-a’technicat wipers the manner in’ which “the 
plaintiff’s’ counsel have “stated itis tather too broad.” 
Why too broad? Judge Buller answers, “ It has been 
said that the instrance must be taken to be on the ship 
as Well as oi the voyage, but the ‘true way of consider- 
ing itis this: It is an insurance’ on the ship forthe 
voyage. If either the ship or the voyage be lost, that 
is a total loss.” ~ a 


In what consists the difference betWeén an insurance 
on'the ship andthe voyage, which is g down the 
prin€iple too broad, and‘ an insurance on the ship for 
the voyage, which isthe true way of’ considering it ? 
If-thé destruction of the voyage By vet ot the 
cargo is aloss of the ship, then it is an inst on the 
ship and the voyage. But this, according to Judge 
Buller, is not the true principle. The true principle is, 
that “ it is an insurance on the ship for the voyage,” 
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that»is, that thervoyage shallnot be destroyed by ‘the 
fault of the ship,’ or-in other words, that the ship shall 
be capable of making her voyage.: And when he says 


worn that if dahon anenolarte'y vila Sede, tm'ntthes ‘ee tenlans 


stood to mean, if the voyage be lost by the happening 
to the ship of any of the perils insured against. To 
understand Judge Buller otherwise, would “be to make 
him inconsistent with himself; to “illustrate-a proposi- 
tion by cases incompatible with that proposition’; and 
to support a distinction by cases which confound: the 
principles intended to be distinguished from each other. 

But these expressions are used in a case in which the 
whole contest respected the damage actually sustained 
by the ship insured, and must be seertene a im refer- 

ence to sucha case. * 


Goin? Term: Rep. 615. Mitchell ve Edie Buller 


-says, ** A total loss is‘of twosorts. One where in fact 


the whole of the property perishes ;” (that is, the pro- 
perty insured ;)°“ the other where the property éxists; 
but the voyage islost, or the expense of | we _— 
ceeds the benefit — i? 4 


This was a case issachicl ——_ wicks eres ‘the 
thing insured, was, by one of the perils insured against, 
prevented from reaching «its destined port; and- was 
greatly damaged. ~The expressions: must be: 


by the case, for the case itself is in view when the ex 


pressions are used. a 


A dictum of Judge Buller in 1 Term: Rep. 3101 iis 
more applicable to this»case than either of those. before 
quoted. He says, “If the ship had arrived andthe 
goods had been lost, the assured could not have -reco- 
vered.” That was an insurance on the arrival of the 
ship. It is saidthat dictum was founded on its being 
a wagering policys*but it appears to bea construction 
of the terms of the policy. He proceeds to ‘say, "that 
‘* in policies on interest, if the voyage be lust, it is not 
necessary to proceed on with the hulk of the ship.” But 
to what case does this apply? To an msurance on 
goods or on the ship’ To a loss of the voyage by 
default of the thing insured and-abandoned, or by 
default of the thing not insured? The dictum is too 
vague and too unsatisfactory to form the basis of a great 
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legal principle, of infinite importance in» commercial 
transactions. If that case be read throughout, dicta 
may be found interspersed through it»which militate’ 
agaist the doctrine this single sentence type to 


oper 


‘Inthe case of Goss v. Withers, ae were two yo poli 
cies, ove on the ship and the other on the cargos) The 
language of Lord Mansjield, in delivering the opinion 
ofthe court with respect to the ship, does not even in- 
sinuate the idea that any damage sustained by the cargo 
weuld have affected the policy on the ship. 


In deciding on the claim for the cargo, his‘ language 
is to be considered with reference to the case itself. It 
does not appear whether, in the passage quoted from 
Le Guidon; the author of that work was treating of ‘an 
abandonment as to the ship or the cargo, or both. Nor 
does it in any degree tend to establish the principle con- 
tended for;:that after stating the actual total loss of the 
goods, Lord Mansfield mentions, as an additional cir- 
cumstance, showing the complete destruction of the 
voyages nee the ship was lost also. 


Inthe ease of Hamilton v. Mendez, neither the ship 
nor-cargo wasilost. . Lord Mansfield puts cases'in which 
there:might: be a total.loss, but those cases. are not 
stated: with such: precision as‘to throw any light on'the 
present question. He says it does not absolutely follow 
that, because there is a recapture, the loss ceases to be 
totals»: ** if the-voyage is absolutely lost, or not worth 
pursuing,’ and in many other instanees, the owner may 
disentangle himself, and abandon, notwithstanding there 


hashncawreseptite. 


It is extremely dangerous to take general dicta upon 
supposed cases not considered in all their bearings, and, 
at best, imexplicitly stated as establishing important law 
principles. «Letthe dictum in the present case be ex- 
amined. .»Suppose the ship and cargo to be owned by 
different persons, and insured by different underwriters, 
If the-voyage be lost by the infirmity of the ship, the 
abandonment might -unquestionably be made. If the | 
goods be damaged or injured, so as to occasion a tech- 


* 
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Snexannas nical total loss, so.as to render the voyage not worth 


uing, the owner of the cargo” may abandon; but 
does this. render the voyage not worth pursuing by 


eae, the owner of the vessel? The value of the cargo does 





not afléct him, or injure his vessel. With respect to 
him, the voyage is not destroyed. These dicta of Lord 
Mansfield are uttered in terms which demonstrate that 
no case like the present was in his view at the time, ‘and 
they are not adapted to such a case. he eRonetO 
a 
The cases from Weskett are upon a peculiar kindof 
policy. ‘They are in the nature of wager policies, »and 
the nature of the undertaking is said to be, that the 
ship shall perform her voyage in a reasonable time. »*In 
these two last kinds of policies,” says Weskett, “ 
lued free from average” and “ interest or mo interest, 
it is manifest that the performance of the voyage or ad- 
venture in a reasonable time and manner, and not-the 
bare existence of the ship or cargo, is the object of the 
insurance.” This remark applies only to:policiesof the 
particular specified description ; and even with 
to them it would not appear thatthe fate of the ship de- 
pended on that of the cargos dn illustration of: this 
principle, he states the case of The Ludlow Castle; t- 
sured from Jamaica to Englands She was compelled, 
by one of the perils insured against, to:put into “Anti- 
gua, where she was stopped from proceeding ow her 
voyage, and her cargo was sent to England in another 
vessel. At the time of the abandonment, and evenat 
the time of the trial, the vessel .bad not arrived in En- 
gland, and was not.restored: to the owner.) In ‘this case 
the voyage was lostby the pewen of oe meine to pro- 
secute it. eee 
The case of The Sarah Galley nome a ata syonger 
resemblance to: that ‘under consideration, but is:not so 
fully stated as to give the court all its circumstancess It 
does not precisely appear what damage was sustained by 
the seizure at Gibraltar, nor what effect that loss: might 
have on the jury. Nor are'we informed,at-what:time, 
and for what cause the abandonment was'mades © - 


But the great objection to that case is, that it was the 
verdict of ajury, not the solemn decision of a court, 
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which verdict was rendered: at a time: when the ree ALEXANDER 
insurance was not settled, and most probably on - 
whieh bas since been.overruled.in: Eagland andsbeahie” ere 
country. The loss of the ship on a voyage fromGib- Ge my 
raltar to Dunkirk could not be the fact on which the 
plaintiff recovered, because that was-a voyage not with- 
wn the policy. The seizure at Gibraltar was the fact-on 
which. the jury founded their verdict. The defendant 
eontended that this total loss was terminated by the re- 
storation of the ship; “ yet as the taking at Gibraltar 
was a taking whereby the return voyage was»prevented, 
avapecial jury gave the. plaintiff a verdict fora total 
loss.”. The verdict, then, is found, not‘on the subse- 
quent actual loss of the vessel, but on the technical loss 
occasioned by the seizures This verdict was rendered 
in.the reign of George II. At that-time it was doubt- 
ful whether a.techiical total loss occasioned by capture : 
did not vest in the assured a right to abandon, which 
right was not divested by restoration. In the casevof 
Hamiitony.. Mendez, which came on: afterwards, ‘this 
point: was -perseveringly maintained at» the \bar, and 
settled by the court. Had the case of The Sarah Galley 
been decided after the case»of Hamilton v. Mendez, a 
different ae must have been rendered. But this 
decision w iven exclusively on the» cireumstances 
which had be enthe ship, without a-view, so far as is 
stated, to any loss of the cargo, and is ne 
dhlies: (288. oad. as not being law. . 





The caseaf The Anna turned entirely om the inability 
ofthe ship to prosecute her voyage. a 


The-ease of The sis Galley.pin mien. tin-sleioh 
we are not informed of the amount of loss occasioned 
by capture and recapture ; and is also a case decided 
before Hamilton v. Mendez, most obviously upon the 
principle that the right to abandon, which was vested by 
the capture, was not divested by the restoration of the 
vessel. This case serves to show that the verdict im the 
case of The Sarah Galley, did not turn on the subsequent 
loss of thewessel, for this vessel was not lost. There 
is in it no allusion to any influence which the loss of a - 
cargo. might have on the insurance of a vessel. 
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The principles: laid down by Millar do not militate 
t those whichare contained in this opinion. When 


agamos 
hespeaks of a loss which defeats the voyage, he alludes 


to a loss which has befallen the thing insured. 


The court can find in the books no case which would 
justify the establishment of the principle, that theloss of 
the cargo constitutes a technical loss of the vessel, and 
must therefore construe this contract according to its 


_ obvious import. It is an insurance on the ship for the 


MAaTTHEws 
v. 
ZANE. 


If two citi- 
zens of the 
same state, in 
a suit in a 
court of their 
state, claim ® 
title under the 
same act of 
congress, this 
court has an 
appellate ju- 


risdiction to 


' yevise and 


eorrect the 
judgment of 
that court, in 
such case. 


voyage, not an insurance on the ship and the voyage. 
It is an undertaking for the ability of the ship to pro- 
secute her voyage, and to bear any damage which she 


may sustain during the voyage, not an undertaking that 
she shall, in wy event, perform the maggie 


‘It. is, the. unanimous opinion of. the court. that d the 
judgment must be amnnens with costs. : 


Judgment afirmed. 


1 oe. bette ee 


MATTHEWS »..ZANE. 


ERROR to the State ‘court.of the state-of. Ohio, un- 
der the 25th section of the Judiciary aot vol. le p. 63. 


The plaintiff in error claimed. title to land.in-the state 


of Ohio, under the act of congress, passed in 1800, and 
the decision of the state court was against him. 


The defendant in. error also claimed title. to the same 
land, under the same act of congress. 


The question was, whether i in such a case ethis court 
had an appellate jurisdiction to revise the judgment of a 
state court, 
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Harper, for the defendant in error, contended, that the Marraaws 
reason of bestowing upon this court the power of revising 
the decisions of the state courts, upon points arising un- 
der the laws of the United States, was merely to main- 
tain the authority of the laws of the United States, 
against the encroachments of the state authorities. But 
that it was not intended to give this court the power to 
revise the decision of a state court, in a controversy be- 
tween two of herown citizens, claiming under the same act 
of congress ; for whether the one or the other recovered, 
the authority of the laws of the United States was equally 
supported. . The power was given merely to prevent the 
laws of the United States from being frittered away iby 
state jealousies and state powers. 


st 





P. B. Key, contra, contended, that the intention was 
to give an uniform construction to the laws of the Uni- 
ted States ; and that whenever a state court of the high- 
est grade shall have given a false construction to an act 
of congress, to the prejudice of a right claimed under 
such act of congress, this court is empowered to correct 
the decision ; and that it is altogether immaterial whether 
both parties are citizens of the same state, or whether 
both claim under the same act of congress. 


The Court, at first hesitated as to the jurisdiction, but 
upon consultation together and deliberation, 


MarsHa.t, Ch. J. declared it to be the opinion of a 
majority of the judges, that this court has jurisdiction. 





That the third article of the court of the United States 
when considered in connexion with the statute, will not 


give ita more extensive construction than it might other- 
wise receive. 


It is supposed that the act intends to give this court 
the power of rendering uniform the construction of the 
laws of the United States, and the decisions upon rights 
or titles, claimed under those laws. 


Vol. IV. 3 C 
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An appeal 
or writ of er- 
ror lies from 
the judg- 
ments of the 
circuit court 
of the district 
of Columbia, 
to this court, 
in cases 
where the 
bank of Alex- 
andria is 
plaintiff, and 
the judg- 
ments below 
are in its fa- 
your, not with- 
standing the 
clause in its 
charter to the 
contrary. 

The right 
of Virginia to 
legislate for 
that part of 
the district 
of Columbia 
which was 
ceded by her 
to the United 
States, conti- 
nued untilthe 
Q7th of Feb- 
ruary, 1891. 

The act of 
Virginia in- 
corporating 
the bank of 
Alexandria is 
a-public law. 
Quere, whe- 
ther private 
acts of assem- 
bly of Virgi- 
nia printed by 
the public 
printer of that 
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YOUNG v. THE BANK OF ALEXANDRIA. 


ERROR tothe circuit court for the district of Colum- 
bia, sitting at Alexandria. 


C. Simms, for the-defendant in error, having obtain- 
ed a rule on the plaintiff’ in error, to show cause why the 
writ of error should not be quashed, 


Youngs, E. F. Lee, and ones, now showed cause ; 
and read a printed paper produced by the other side, 
purporting to be the act of assembly of Virginia, of 1792, 
incorporating the bank, and giving them a right to ob- 
tain judgments against their debtots at the first term, 
without appeal or writ of error; another printed paper, 
also produced by the other side, purporting to be the 
act of assembly of Virginia, of the 21st of January, 1801, 
continuing the act of 1792, until the year 1811, which 
would otherwise have expired in the year 1803 ; the act 
of congress of the 27th of February, 1801, erecting the 
circuit court for the district of Columbia, and providing 
for an appeal or writ of error to this court, in all cases 
where the matter in dispute shall exceed the value of one 
hundred dollars, with a proviso that nothing in-that act 
should impair the rights granted by, or derived from the 
acts of incorporation of any body corporate within the 
district ; the act of assembly of Virginia, of 1789, ceding 
to the United States a territory for the seat of their go- 
vernment, and the act of congress of 1790, accepting 
the cession. 


They contended, 


1. That when the legislature of Virginia passed the 
act of 2ist of Fanuary, 1801, continuing the act of 
1792, which incorporated the bank, the state of Virginia 
had no power to legislate for the district of Columbia, 
and therefore could not give continuance to the act of 
1792, as a law in that district. The consequence of 
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which is, that there is now no law in the district of Co- 
lumbia which gives to the bayk any exclpsive privileges. 


2. That the act of Virginia, of 21st of January, 1801, 
was not adopted as the law for the district of Columbia, 
by the act of congress of 27th of February, 1801. 


3. Thatif the actof 21st of January, 1801, was adopt- 
ed as to its general provisions, yet so much of it as takes 
away the right of appeal was not adopted, because incon- 
sistent with that part of the adopting law, which gives an 
appeal or writ of error, in all cases where the matter in 
dispute exceeds the value of 100 dollars. 


4. That the acts of 1792, and 2ist of January, 1801, 
were private acts, and that the papers read, purporting 
to be those acts, were not sufficiently authenticated, and 
could not be noticed by the court. 


The points being opened, the court requested to hear 
the counsel on the other side. ‘ 


C. Simms, for the bank. 


The first question is, whether the right. of Virginia to 
legislate for the district of Columbia, ceased on the 1st 
Monday in December, 1800, when the district became 
the seat of the national government, or on the 27th of 
February, 1801, when congress first provided by law for 
the government of the district under their jurisdiction. 
By the act of assembly of Virginia, passed on the 3d of 
December, 1789, for the cession of a territory,: for the 
permanent seat of ‘the general government, (Revised 
Code, p. 52.) it is.enacted, “ that a tract of country, not 
exceeding ten miles square, or any lesser quantity, to 
be located within the limits of this state, and in any part 
thereof as congress may by law direct, shall be, and the 
same is hereby, forever ceded and relinquished to the 
congress and government of the United States, in fud/ 
and absolute right and exclusive jurisdiction, as well of 
soil as of persons residing or to reside thereon, pursuant 
to the tenor and effect of the-8th section of the 1st article 
of the constitution of government of the United States.” 


“a 
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‘“* Provided, that the jurisdiction of the /aws of this 
commonwealth, over the persons and property of ind?- 
viduals residing within the limits of the cession aforesaid, 
shall not cease or determine, unti/ congress, having ac- 
cepted the said cession, shall by law provide for the go- 
vernment thereof, under their jurisdiction, m manner 
provided by the article of the constitution before re- 
cited.” 


By the act of congress of 16th of Fuly, 1790, for es- 
tablishing the temporary and permanent seat of the go- 
vernment of the United States, vol. 1. p. 132. it is en- 
acted “that a district of territory, not exceeding ten 
miles square to be located, as hereafter directed on the 
river Potomac, at some place between the mouths of 
the Eastern-branch, and Connogochegue, be, and the same 
is hereby accepted for the permanent seat of the govern- 
ment of the United States ; provided nevertheless, that 
the operation of the laws of the state, within such dis- 
trict, shall not be affected by this acceptance, until the 
time fixed for the removal of the government thereto, 
and until congress shall otherwise by law provide. 


The time for the removal of the government to the dis- 
trict, was by the same act fixed to be the first Monday 


in December, 1800. 


The government having been on that day removed te 
the district, congress did not by law provide for the 
government thereof, under their jurisdiction, until the 
27th of February, 1801; until which day, we contend, 
the jurisdiction of the laws of Virginia, or in other 
words the right of Virginia to legisiate for the district, 
did not cease or determine. Virginia had therefore a 
right to pass the act of 2ist of January, 1801, which 
was consequently one of the existing laws of Virginia, 
in the district of Columbia, on the 27th of February, 
1801, when congress enacted, “ that the laws of Virginia 
as they now exist, shall be and continue in force in that 
part of the district of Columbia, which was ceded by the 
said state to the United States, and by them accepted for 
the permanent seat of the government.” . 
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There are only two instances in which congress have 
referred to the 1st Monduy of December, 1800, as the 
period of separation, viz. inthe act of 3d March, 1801, 
8. 7. vol. 5. p. 290. authorising the sheriffs of: the ad- 
joining counties in Maryland and Virginia, to proceed 
to collect taxes and officers’ fees, due betore that day ; 
and in the act of May 3d, 1802, s. 13. vol. 6. p. 183. 
which refers to the militia-laws of the states of Maryland 
and Virginia, as they stood in force in the district, on 
the ist Monday of December, 1800. 


The right of the bank to obtain judgment against their 
debtors at the first term without appeal, is a right grant- 
ed to them by their act of incorporation, and is there- 
fore saved by the proviso of the statute of 27th February, 
1801, and is therefore an exception to the general clause, 
which gives a right of appeal in all cases. 


But it is contended that the acts of Virginia, incor- 
porating the bank of Alexandria, are private acts, and 
that the printed papers now produced ought not to be re- 
garded by the court as evidence of the existence of such 
acts. The acts which we read to the court, are found 
printed with, and bound up among the public acts of the 
commonwealth. The title-page declares the book to 
contain the acts of assembly of the commonwealth of 
Virginia, and to be printed by Augustine Davis, who, 
we are ready to prove, was the public printer for the years 
when those laws were passed. By the act.of assembly 
of Virginia, of 22d January, 1798, the public printer is 
to be appointed annually, by the joint ballot of both 
houses, and it is made his duty to publish a// laws passed 
during thesession. (New Revised Code, 382.) TVheex- 
ecutive is also bound by. law, to send copies of all the 
laws, when printed, to the clerks of the courts, &c. and 
by another statute, private acts of assembly may be given 
in evidence, without pleading them specially. (New Rev. 
Code, 59. 112.) 


There is a difference between the laws of Virginia, 
and those of England, respecting the authentication of 
private acts. In England they are never printed nor 
promulgated, but remain’ with the clerk of parliament. 
But in Virginia they are printed and promulgated by the 
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authority of the legislature, and are as well authenticated 
as public acts. 


But this is a public act. 


Cuase, J. The act makes it felony to counterfeit the 
notes ofthis bank. Does not that make it a public act? 


Marsnatt, Ch. J. said, that the opinion of the 
court was very strong, that this is a publie act; and that 
if it were not, it being printed by the public printer, by 
order of the legislature, agreeably to a general act of as- 
sembly for that purpose, it must be considered as suffi- 
ciently authenticated. But that the court would not 
prevent counsel from arguing the point, if they thought 
they could support the contrary opinion ; which the 
counsel declined attempting: 


At the opening of the court, on the next morning, 


Youngs, for the plaintiff in error, being about to re- 
ply, 


Marsnatt, Ch. J. said, the court is so much of 
opinion that the point is decided by the case of Wilson 
and Mason, (ante, vol. 1. p. 91.) that they are inclined 
to hear the other side. 


By the Virginia land law, no appeal or writ of error 
is allowed in caveats; and by the compact between 
Virginia and Kentucky, that law was immutable ; yet 
this court, in Wilson and Mason, decided that the act of 
congress which gives a writ of error in all cases, so far 
repealed the state law, as to prevent it from operating 
upon the United States court, for the district of Ken- 
tucky. 


Jounson, J. Perhaps a distinction may be drawn be- 
tween that case and this. If the bank of Alexandria 
had a vested right under the act of incorporation, it 
is saved by the proviso in the act of 27th of February, 
1801. 
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The Court, thereupon directed Youngs to proceed in 
his argument. 


Youngs, for the plaintiff in error. 


By the 8th section of the 1st article of the constitution 
of the United States, power is given to congress, ‘* To 
exercise exclusive legislatzon over such district, not ex- 
ceeding ten miles square, as may by cession of particu- 
lar states, and the acceptance of congress, become the 
seat of the government of the United States.” The mo- 
ment the district became the seat of government, con- 
gress had the right of exclusive. legislation over it. 
There could be no concurrent rights of exclusive legis- 
lation. The idea is absurd and impossible: There can 
be but one right of exclusive legislation, and by the con- 
stitution of the United States, it was vested in congress. 
It is not necessary that congress should have exercised 
the right in order to vest itin themselves. It must have 
vested in them before they could exercise it. The dis- 
trict of Columbia, both in law and _ in fact, became the 
seat of government of the United States, on the 1st 
Monday of December, 1800. From that moment the 
right of the state of Virginia to legislate over the 
district ceased. It could make no law to affect the 
property, or persons within it. Virginia did not at- 
tempt it. She knew she had ng power, and therefore 
she has used language appropriate only to her own terri- 
tory. She has authorised the stockholders to choose their 
directors in the state of Virginia, out of the district. 
She speaks of the town of Alexandria, as being “ in 
that part of the district of Columbia, which heretofore 
formed a part of this commonwealth.” 


Three things only were necessary to vest the exclusive 
power of legislation in congress. A cession of territory 
by some of the states—an acceptance by congress—and 
the ceded territory being actually the seat of the govern- 
ment of the United States. These events had all happen- 
ed on the first Monday of December, 1800. No fur- 
ther act was necessary. The right to legislate was com- 
plete and exclusive whether congress exercised it or 
not. 
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But it is said that, if Virginia could not legislate for 
the district of Columbia, yet she could legislate for her- 
self; and congress by the act of 27th February, 1801, 
adopted all her laws as they then existed. 


As they existed where ? we say, as they then exist- 
ed in the district of Columbia; that was the territory 
over which congress was legislating, and their object 
was merely to continue in force the laws, then existing 
in the district. 


If Virginia had no right to legislate for the district of 
Columbia, when she passed the act of the 21st of Janu- 
ary, 1801, that act was not in force, and did not exist, 
as a law, in the district of Columbia, on the 27th of 
February, 1801 ; and if it did not then exist as a law in 
the district, it could not be continued in force by the act 
of congress. The words of the act of congress are, “ the 
laws of the state of Virginia as they now exist, shall be 
and continue in force, in that part of the district,” &c. 


The legislatures of Virginia, and of the United States, 
both began their sessions on the same first Monday of 
December, 1800. It is not possible that congress, when 
they had passed the act of the 27th of February, 1801, 
should know what acts Virginia had passed at that ses- 
sion. The laws of that session were not then promul- 
gated ; and it cannot be supposed that congress meant 
blindfold to adopt whatever Virginia should chuse to 
enact. It cannot be presumed that congress would have 
adopted the act of 2ist of January, 1801, if they had 
known it, because it was equivalent to giving the bank 
of Alexandria anew charter; and to give any bank a 
charter by a law of the United States, prior to the 4th 
of March, 1811, is to violate the public faith, pledged 
to the bank of the United States. If therefure a doubt 
can be raised as to the intention of the United States, 
this court will not give the law such a construction as 
would violate the public faith. 


There is another objection to that part of the act of 
Virginia, which gives exclusive privileges to the bank 
of Alexandria. , 
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Itis directly ‘repugnant’to the bill of rights of /Vir- 
ginia, the fourth article; of which Sciudveoreepuate “at 
man, or set of men, areentitled to, oer ie 
emoluments, or privileges from the ‘cogamunity 
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Virginia, and may there exercise all its functions, choose 
its ena and transact its bu- 
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as a corporate body in ‘the district of Columbia, and. 
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which the bank-is entitled to in the courts of: het 
by virtue of any law of Virginia, passed»sincé tt 
Monday in December, 1800. It never had ‘a 
its summary remedy in.the courts of the United 
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and that of Wilson and Mason. There the right of ap-. 


peal was a constitutional right. It grew out of the con- 
stitution of the United States, which gave to the)courts 
of the United States jurisdiction between citizens of dif- 
ferent states, and to this court its appellate power. ‘This 


is the ground taken by the court in delivering its opinion 
in that case. 
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But even-if the power of Virginia to legislate. for she 
district had ceased, the: act of 2ist of, January,: was. a 
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By the act of.cession in 1789, individual nights sxere 
not to be impaired by the change of jurisdiction when- 
ever it should take place. ‘This provision applied not to 
rights then existing, but to any which might be acquired 
under the laws of Virginia, before the actualtransier of 
the jurisdiction ; so that there was a pledge of the pub- 
lic faith, in favour of the bank of Alexandria, prior to 
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that in favour of the-bank‘of the United Statess _ Before 
_ the transfer of jurisdiction, also, the bank of: Alexan+. 
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The plaintiff in error had no right to complain: ofthe 
exercise of that summary remedy in his case.» ‘He 
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case, and that of Wilson and Mason, is not founded in 
fact. The constitution of the: United States: gives» to 
this court appellate jurisdiction in all-cases arising under 
the constitution and la laws of the United. States, with 
such exceptions, and under such regulations as con- 
gress shall make. | 


The cases, which occur cur inthe district of. ‘Columbia, 
under the exclusive legislation of congress, are all cases 
which arise under the constitution and laws of the: Uni- 
ted States. Congress has not only, not excepted them 
from the jurisdiction of this court, but has regulated the 
mode by which they may be Pi Mean, ee 


The circuit court of the district a Columbia is is a 
branch of the judiciary of the ‘United States. Itholds 
by the same tenure as every other court of the United 
States, and exercises a part of the judicial power of the 
United States, and this court exercises its appellate ju 
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If it was iatensded to say that the general ju ction 
of Virginia should continue until congress. legis- 
late for the district,. the legislature of Vi 
gress would have said hy expressly, and not used the 
limited expressions; risdiction ef the laws,” | and 
“* operation ary the. lasoe. . The. power of legislation may 
cease, and yet the jurisdiction of the laws remain, and 
the officers of justice still continue to exercise their func- 
tions by virtue: compact. Such is the.case in con- 
quered and untries.. They generally, by treaty, 
remain under the jurisdiction of the. old laws, and old 
officers, until new laws. are ‘enacted,,.and new officers 
appointed ;.and. yet. it is not — that: the old 
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We contend they mean the same thing, is i.e ‘that the 
laws shall remain,as the: rule of conduct, until altered 
or. repealeby congress... Virginia and the, United 
States. were two sovereigns treating respecting a cession 
of territory. ‘They agree that the cession shail take ef- 
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vernment shall otherwise provide. 


“\cBhisicession took effect on the ist Monday,of Decem- 
ber, 1800,; and; by the terms of the cession .and accept- 
ance, the laws then. in force in the district were to con- 
tinue.dm operation until congress should provide;for the 
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thereof. - Phe dawe.tien: which serene: an 
orce in the district, on the 27th of Eebsuary,. 1808, 
were those only which were in celiesbhaaiediee 
day of Deeembety 46000 By the act of: 27th of: #ebru- 
ary, congress declares: tha» the laws |of Virginia as 
they now exist, shall be and continue intoree, tec... The 
expression is not, which now exist, but-as they now 
exist, which #s descriptive of the manner im which they 
existed 5 thut inbey wirtuesat the cescton- nnd aconptance. 
ss 130.2 SOUS onl: 
March 12. . oe Eee: ORs 
ot! \edbwrevet bob stat nen 238 
a ddeninis Ch. J. pe wee Oe of thecourt 
5g aga acl papayas dare: ts 
teas i Je 49.430 DIF ICS POLO 28> 
This isa cdnide toquash ceticieatiemen abil ieni 
issued to a judgment obtained by: the bank of Alexan- 
dria im the cireuit court for the district of Columbia sit- 
ting in Alexandria. “Iv support ofthe motion,.it is 
contended tha: no writ of error ‘such -a | judg- 
aay $499 seed) wretteoag Mad Serb iaD3.aaws 
ils dO WEISS My, RS cake Seek OTK 
The wortset nlimenectieemepess 36 “‘February,1201, 
by which the cireuit court forthe district of Columbia 
was erected, are these +-“Amy final 
or decree, in the said circuit court, w the matter 
in dispute, exclusive of costs, shallexceed the-walue of 
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Upon the operation ‘of this.clause 4 in “the:tact ‘on- 
cerning the district-of Columbia,” no A be 
entertained, were it not produced by 
which enacts that nothing in that act-contamed*shali.ia 
any wise alter, impeach or impair the rights granted by 
or derived from the acts of incorporation of Alexantiria 
and Georgetown, or of eaparegneney gp wh tad 
litic within the district.” 


The state of Virginia had, in November, 1792, pass- 
ed an act for establishing a bank in the town of -Alexan- 
dria, which act incorporated the bank, and, imaddivon 
to the privilege of summary process for the recovery 
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_ The words of the. act of congress. being as explicit 
as language can, furnishy must comprehend every case 
not completely excepted from them. The saving clause 
in the last section only saves existing rights ; it does 
not extend those rights, or. give new ones... The agt in- 


corporating..the, bank. professes to re , and could 
only those.courts,which were ed under, 
the authority. of Virginia. .,. It could. not affect, the j ju- | 
dicial pomenioynans ‘wours.of the nar yoretnere. 5 ar of 
momelentes pete we: Toth: 
Hiis hnthhauth yee 2 tite cts 

There ie.e.difcrenne, between, those. rights cn aabieh 
the validity of the transactions of the corporation de- 
pends, which must adhere to. those transactions. every 
where, and those, peculiar remedies which may ,be be- 
stowed-on it. . The firstare of general obligation; the 
last, from their ‘nature, can only be exercised in those 
courts which the power making the grant can regulate. 
The act of incorporation, then, conferred on,the bank 
of Alexandria a corporate character, but could give, that 
corporate body no peculiar privileges in the courts of 
the United. States not belonging to it as a corporation. 
Those privileges; do. not exist, unless preonnest by an 
aet of congress. 
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_ The mere saving in an act of congress which 

ly renders all judgments of the circuit court, for ree | 

sum than one hundred dollars, re-examinable by writ 
be.considered 


clause 


dere ae gv bank ,a right ito proced inte 
cuit court for, Alexandria,;in the same. manner as. by 
the act of: incorporating might proved in Virginia, 
yet that.act does Suarnigot armas. aes ranp 
the act of the 27th of February, . 
cinhanenienen therefore, overruled. ry 
v . ‘ Thy +3 5 Dbee 


* = ED i ’ — vy \é 


pater sb 


SPIERS | of WILLISON. scar ana a 


Sriens 
Giicues. fbises wane 
By the act of ERROR. to the district nuns forthe district of Ken 


assembly of tucky, in an action of detinue for certain’slavess ree aint ed cD 
Virginia of 


1758, vo gift The plaiault below, * Rebecea Willison, claimed Wile to 


was valid, un- the slaves under her grandmether, and at the trial offer- 

less in writing ed parol wn that the grandmother, while K 

and recorded: wasia part of Virginia, had given them to her by.a deed, 

but parol evi- 

dence may be Which was lost.’ To this:téstimony the defendant below 

given of the (the plaintiff in:error) objected, and prayed the court to 

cxistence of ® instruct the: jury that-the:said deposition-was mot Jegal 
eed of gift to 

show the na. ¢Vidence ia’this'cause ; and thatatthe time thisgift-was 

ture of pos- supposed to be made, no gift of a slave in Virginia-was 

session which valid unless made in writing, which writing was’ after- 

sr wards reduced to record; which motion was overruled 


by the court, and the defendant excepted. 


P. B. Key, for the plaintiff i in error, conterided thet 
as there could be no valid gift of a slave but by deed in 
writing and recorded, no parol evidence could be given 
of the existence of such adeed and of its contents, un- 
less it were first proved not only that the deed itself was 
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lost, but that it had been duly recordedjand the record 
also destroyed. 


The next best evidence to the deed itself is the copy ~ 
from the record, and unless the loss of this better évi- 
dence be proved, an inferior grade of evidence ought 
not to be admitted. 


The court ought also to have instructed the jury that 
a parol gift of a slave in Virginia was not valid. 1 Wash. 
139.° Turner v. Turner. 


Jones and Harper, contra. 


It is not stated in the bill of exceptions that this was 
the whole evidence. It was good as far as it went. If 
there was evidence that the deed had been duly record- 
ed, and that the record had been lost, it would have been 
complete evidence of a title. But it appears by the de- 
positions that before the expiration of the time limited 
for the recording of the deed, the plaintiff and the slave 
removed from the state of Virginia to South Carolina. 
It was a good deed at that time, and vested a title in the 
— until the expiration of the time for recording. 

efore that time arrived, the plaintiff and slave were 
both out of the jurisdiction of the laws of Virginia. 


But by the laws both of Virginia and South Carolina, 

ession for a certain time gives a good title. Evi- 

dence of the deed was evidence of the claim under which 
the plaintiff held the possession. 


It was not necessary for the plaintiff to prove a special 
title, for possession alone was sufficient to support the 
action. 


The prayer to instruct the jury that a parol gift was 
not valid, was a prayer for an abstract opinion, and in 
its terms not applicable to the case. The court merely 
refused to give the instruction. It might be because the 
question was put to the court in such a manner as not to 
connect it with the case; it might be that the court 
thought the question irrelevant. 


Vol. IV. 3 E 














Srrers 
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WILLIsoN. 
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Key, in reply. 


The fact of removal does not appear in the bill of ex- 
ceptions, and we cannot seek for facts elsewhere. 


March 14. 


Marsuatt, Ch.J. The error assigned consists in 
both the admission and the operation of the testimony. 


So far as evidence of the existence of a deed went to 


show the nature of the possession which accompanied 
the deed, so far it was admissible ; but it was not in it- 
self evidence of any title in the plaintiff. There was no 


error, therefore, in admitting the testimony as to the 
deed. 


But in overruling the prayer to instruct the jury, “ that 
at the time the gift was said to be made, no gift of a 
slave was valid unless made in writing, which writing 
was afterwards reduced to record,” the court below is 
to be considered as having given an opinion that a parol 
gift was good. This court is, therefore, of opinion, that 
the court below erred in refusing to give the latter part 
of the instruction prayed by the defendant. 


This court gives no opinion as to the validity of title 
acquired by possession. 


Judgment reversed, and the cause remanded. 








~~ -«- - 
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RAMSAY »v. LEE, 


——— 


ERROR to the circuit court of the district of Co- 
lumbia, sitting at Alexandria, in an action of detinue 


brought by Lee against Ramsay, for a slave named 
Frederick. 


The material facts appearing by the bill of exceptions 
taken by the defendant below, were, that Lee claimed as 
trustee for Kennedy, under a deed from Wilson duly 
acknowledged and recorded, and dated the 1st of De- 
cember, 1804. The question was, whether at the date 
of that deed Wilson had a good title to the slave. 


Mrs. Gordon being the owner of the slave in 1784, 
made a verbal gift of him to the defendant Ramsay, who 
was then only eight years old, and possession accom- 
panied the gift ; the slave remained with the defendant 
and his mother, Mrs. Ramsay, in the family of Wilson, 
until the year 1790, when Mrs. Ramsay, (claiming the 
slave as residuary legatee under the will of Mrs. Gor- 
don, under the idea that the parol gift to her son was 
void,) by deed of bargain and sale conveyed the slave to 
Wilson, in consideration of five shillings, “* and divers 
other good causes.” Wilson held possession of the slave 
under that deed until the year 1805, when the defendant 
took him awav, and has ever since detained him. The 
defendant and his mother and the slave had continued 


to live in the family of Wilson from the year 1784 till 
the year 1805. ' 


The court below, upon the plaintiff’s motion, instruct- 
ed the jury, “ that if such a verbal gift was made to the 
defendant of the said slave, and such possession given 
to him as aforesaid, the gift is void in law, and opposes 
no bar to the recovery of the plainiiff.” 


The verdict and judgment in the court below being 
against the defendant, he brought his writ of error. 


401. 


Ramsay 
“Vv. 
Lee. 


a —/ 


In Virginia, 
in 1784, no 
gift of a slave 
was valid, un- 
less in —a 
and recorded, 
although pos- 
session ac- 
companied 
the gift. 

Quere,whe- 
ther 5 years’ 
possession is 
alone a good 
title to enable 
a plaintiff to 
recover in de- 
tinue ? 
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Youngs, for the plaintiff in error, 


Did not contend that the verbal gift of a slave could, 
under the laws of Virginia, give a good title, but that 
such a gift and five years’ possession was a good title for 
a defendant in detinue, but not for a plaintiff, if his pos- 
session was wrongfully acquired.. He contended that 
the defendant’s title was confirmed by the operation of 
the act of assembly of Virginia, passed in 1787. 


E. F. Lee, contra. 


If five years’ possession is a good title to Ramsay, fif- 
teen years’ possession must be a good title in Wilson ; 
and his possession being posterior to Ramsay’s, must 
give him a better title. 


The case of Turner v. Turner, 1 Wash. 139. is de- 
cisive that such a parol gift cannot be given in evi- 
dence. 


Youngs, in reply. 


The possession of Wilson, in order to create a title, 
must at all events have been adverse ; but his possession 
was the possession of Ramsay.+ They all lived in the 
same family. 


In the case of Fourdan v. Murray, 3 Call, 85. itis 
decided by the court of appeals in Virginia, that a parol 
gift of slaves prior to 1787 may be given in evidence to 
prove five years’ possession, so as to bar the plaintiff’s re- 
covery. 


Marsuatt, Ch.J. There is no question that five 
years’ adverse possession, with or without right, gives a 
good title. : 

March 14. 


Marsuatt, Ch. J. delivered the opinion of the court 
to the effect following : 


This case is the same as that of Willison v. Spiers, just 
decided, except that in this tase the court below gave the 
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instruction which the court in Kentucky ought to have 
given. 


The opinion of the court was only that a parol gift to 
the defendant, accompanied by possession, did not bar 
the plaintiff’s right to recover. 


This court gives no opinion as to the title acquired by 
the possession. 


Judgment affirmed. 


—= 


STEAD’S EXECUTORS v. COURSE. 


— 


ERROR to the circuit court for the district of Geor- 
gia, as a court of equity. 


Stead’s executors brought their bill in equity against 
Elizabeth Course, the widow, and Caroline Course, the 
infant daughter of Daniel Course, deceased, to set aside, as 
fraudulent, a deed of land made by Courvoisie, a collector 
of taxes for Chatham county, to Daniel Course, and to 
charge the land for payment of a debt due from the late 
firm of Rae and Somerville to the complainant’s testator, 
according to a former decree of the court. The bill 
charges the land as being still the estate of John Rae, de- 
ceased, formerly one of the partners in the firm of Rae 
and Somerville, and that all the joint funds were ex- 
hausted. 


There was no appearance for-the defendant Caroline ; 
but the defendant Elizabeth appeared, and pleaded, that 
her late husband, Daniel Course, purchased the land 
fairly and bona fide at public sale from the tax-gatherer, 
for the sum of 552 dollars and 89 cents, without notice 
of any claim, title or interest of the complainants in the 
said land, if any they have. The plea avers that the 
consideration money was paid to the tax-gatherer ; that 


Ramsay 
Vv. 


Luz. 


STEAD’s 
EXxecutors 
Vv. 
Course. 


A collector, 
selling land 
for taxes, 
must act in 
conformity 
with the law 
from which 
his power is 
derived, and 
the purchaser 
is bound to 
inquire whe- 
ther he has so 
acted. 

It is incum- 
bent on the 
vendee to 
prove the au- 
thority to sell. 

By the tax 
laws of Geor- 
gia for 1790 
and 1791, the 
collector was 
authorised to 
sell land only 
on the defi- 
ciency of per- 
sonal estate ; 
and then to 
sell only so 
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v. 

Course. 


much as was 
necessary to 
pay the taxes 
in arrear. 
Under those 
laws the sale 


of a_ whole . 


tract, when a 
small part 


' would have 


been sufficient 
to pay the 
taxes, was 
void. 
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he had a right to sell the land for default in payment of 
taxes ; that the taxes were not paid at the time of sale, 
which was publicly made, after legal notice ; that Daniel 
Course took immediate possession, and died seised 
thereof, and at his death it descended to his heirs, of 
whom the defendant Elizabeth is one. The deed ex- 
hibited was dated May Sth, 1792. | 


The defendant Elizabeth also answered the bill, deny- 
ing fraud, &c. é 


To the plea there was a replication, denying that the 
tax-gatherer had a right to sell the land; that the sale 
was publicly made after legal notice, and that Daniel 
Course was a fair and bona fide purchaser, for a valuable 
consideration, without notice ; and averring that the 
pretended sale and conveyance were unfair, fraudulent 
and void. 


On the 17th of May, 1805, the circuit sustained the 
plea, and dismissed the bill with costs. 


The evidence and facts stated in the record are as 
follow : i 


1. The advertisement of the sale, in these words : 
“ Sale for Taxes. 


“ Will be sold, on Saturday, the 5th day of May, at 
the court-house in the city of Savannah, between the 
hours of twelve and one, 450 acres.of land, lying and 
being on Pipemaker’s creek, county of Chatham. Also, 
part of the lot No. 6, Percival ward, together with the 
house thereon, seized for the payment of the taxes of 
1790 and 1791. 


“ FRANCIS COURVOISIE, . 
“T.C, CC.” 


2. The original grant from the province of Georgia to 
John Rae, dated November 2d, 1762, describing the land 
as follows: ‘ All that tract of land, containing 450 acres, 
situate and being in the parish of Christ’s Church, in our 
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province of Georgia, bounded on the north-east by the 
river Savannah, on the south-east by land of ‘James Ed- 
ward Powell, Esq. on the south-west by land of Isaac 
Young and land of the said John Rae, and on the north- 
west by Pipemaker’s creek.” 


3. A certificate of a return of taxable property be- 
longing to the estate of Robert Rae, made by Samuel 
Hammond, Esq. for the year 1791, viz. Chatham county, 
282 acres tide swamp on Hutchinson island; 450 acres 
pine barren, opposite the above, on Pipemaker’s creek ; 
Richmond and Franklin county, 1,400 acres oak and 
hiccory land ; 56 negroes ; one four-wheeled carriage. 


4. The following lettér from Hammond to the col- 
lector, viz. 


“ Sir, 


“ As you are compelling me to pay the taxes 
due by the estate of Robert Rae, deceased, for the years 
1790 and 1791, and as I have no monies in my hands of 
the estate, or able to raise the sum due out of my own 
resources, and the law allowing me the privilege of point- 
ing to property of the estate, you are hereby noted to levy 
on 450 acres of land in Chatham county, laying and 
being on Pipemaker’s creek. 


** T am your obedient servant, 
“SAMUEL HAMMOND. 
“ F, Courvoisie, Tax-Collector. 
* 2d April, 1792.” 

There was also evidence that the land came by descent 
er devise from John Rae, the original grantee, to Robert 
Rae, whose widow (the mother of the defendant, Eliza- 
beth Course) afterwards married Samuel Hammond. 

It was also stated asa fact, that “ the relationship be- 


tween the wife of Daniel Course and the wife of Samuel 
Hammond, appeared to the court the only evidence from 


STEAD’s 

Execurors 
vy. 

Course. 
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which it could be. inferred that Course participated in 


— the fraud, or had a knowledge of it.” 


Course. 


By the tax laws of Georgia for 1790 and 1791, tide 
swamps of the first quality are valued at 97 shillings per 
acre, second quality at 60 shillings, and third quality at 
37 shillings ; pine barrens adjoining tide swamps, and 
within three miles of tide water, at 15 shillings per-acre ; 
oak and hiccory lands of the first quality at 15 shillings 
per acre, second quality 7 shillings, third quality 4 shil- 
lings. ‘The tax for 1790 was ten shillings, and for 1791 
six shillings, on every hundred pounds’ value of the lands. 
The taxes were to be paid by the 15thof December, 
and it was enacted, that “in case of default, the col- 
lector. of the county where such defaulter shall happen 
shall immediately proceed against such defaulter by dis- 
tress and sale of the goods and chattels, if any be found, 
otherwise on the land of such defaulter, or so much thereof 
as will pay the amount of the taxes due, with costs ; and 
in all such cases to make titles to purchasers of the pro- 
perty sold as aforesaid.” | 


The collectors were required to close their accounts 
by the ist of March, and deliver the same to the treasu- 
rer, and after deducting two and a half per cent on all 
such taxes as they shall receive, pay the remainder to 
the treasurer. 


P. B. Key, for the plaintiffs in error. 
1. The plea is substantially defective. 


ist. In not averring a seisin in some person who was 
liable for taxes. “~ 


2d. In not averring that there was no personal pro- 
perty which might be distrained for the taxes, for it was 
only in default of personal property that the collector 
was authorised by law to sell the land ; and, 


3d. In not averring that Daniel Course had not notice 
of the complainants’ claim before he paid the purchase 
money. 





i 
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consists of a number of separate acts, such . 


- Avpurchase 
as the agreement, the the payment, &c. _ If, before 


os heen | jamatiogibe quien til 
. money, not re- 
yarn sli e mf nt, hee wet o- , 


chaser without notices: ‘ 


The seme: strictness is.required in pleading i in. ‘equity 

as apcommon law. A. plea in equity must of itself con- 
stitute@complete defence. It can derive no aid from 
the answer, .Theanswer cannot come into-view until 
the ple be sliapncs, of. If the plea be good the answer 
is and i in_considering the validity. of 
plea, every of the bill, not answered by 
plea, ito be taken to be true. Mitfordy, As. 177. 3 Ath 
630. Story v- Windsor. 

ha Bek HF i 


~2v But-if these defects of the plea should be consider- 


ry ed aseured: by the replication, yet it appears upon the 


whole record.that the facts of the plea are not true, and 
that the:sale of the collector transferred no right in the 
ad to Daniel Course. 


sonikste “he sale wren sonmeyanfe were fraudulent. and 


VOId. aes 


ed. The collector had ho authority, under the circum- - 


stances of the case, t0 sell; and if he had authority, he 
has not executedatlegallys ... 1 


1. The sale was fraudulent. The circumstances in- 
dicating fraud are, thatthe lands were liable in equity 


to the debts of John Rae. That the taxes wére not paid 


for 1790 and 1791, although there was personal estate 
enough in the hands of the representatives of Robert 
Rae, in whose occupation the lands were, to pay them. 
Phis appears by. Hammond’s return of property, in which 
he has returned 56.negroes as the property of Robert 
Rae. That notwithstanding this personal property was 
im’ his hands, Hammond, who had married Robert Rae’s 
widow, the mother of the defendant. Elizabeth Course, 
not permitted the land to be sold for taxes, but re- 
que it-might be sold, and pointed out this very land 
as the object of sale. The advertisement described the 
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Sreav’s land by its least notorious appellation... It mentions nei- 
Fannunens ther the name of the owner, of.the land, nor the amount 
Course, Of taxes due. _Hammond’s, son-in-law, the husband of 
ewe’ the defendant, became the parchaser.. .There can be. no 
doubt that he must have known the, situation of the, es, 

tate. He knew it was liable for the debts of, John. Rae. 

He. knew that there was personal estate sufficient to pay 

the taxes. He knew that his father-in-law ought tohave 
paid them ; and he knew that he had. directed, the.col, 

lector to sell the land. He knew the price which he 

gave for the land was far below its value; for the. bill 

states it was. sold in 1799 for 2,386 dollars, and.the de- 

fendant, in her answer, says that it was then sold far, be- 

low its value. He and his father-in-law and their.wives 

were the representatives of Robert Rae, and, were. the 
only persons, except creditors, who. were interested. in . 
the lands. These circumstances go strongly. to.show that 
the sale by the collector was only the means used,to.de- 

feat the creditors of their just debts. rst fes 





2. The collector had no authority to sell these lands 
for taxes. ds 


1st. Because there was sufficient personal property, of 
which he had notice by the return of Hammond. a 


2d. Because he was not authorised in any.casetosell . 
more land than was sufficient to pay the taxes... The 
price which Daniel Course gave. at this pretended. sale 
was 552 dollars ; the same lands, in 1799, sold under the, 
decree of the court for 2,386 dollars, which the defendant 
in her answer says was far below their value, and yet 
the utmost amount of taxes which could be: claimed, 

" even supposing that all the taxes for 1790.and 1791, due 
from the estate of Robert Rae, for property wherever 
situated in Georgia, could. be charged upon this one tract 
of land, would not exceed 150 dollars; and if, .as 
contend, this tract is liable for its own taxes only, es 
amount could not exceed 10 or 12 dollars... All. special 


authorities are to be rigidly pursued and strictly con- 
strued. Cowp. 26. 


3d. Because the collector could not sell after the first 
of March in any year for taxes due in a preceding year. 











’ PEBRUARY, i808. - 409 





The 1sth of December was’ the time limited for the 
debtors to pay their taxes, and from that time till the 
fst of March was allowed to the collector to enforce 
payment by distress ‘and sale ; and ow that day he was 
bound to close his accounts, and pay over the monies 
collected to the treastirer. Whether he had -collected 
or not, he was bound ‘to pay ; and the law did not give 
him this summary remedy to indemnify himself for any 
taxes he might advance. If it did, it must give hima 
lien for an indefinite time, which cannot be supposed to 
have been the intention of the legislature. It is a spe- 
cial power, of an extrajudicial nature, to perform a 
duty ‘in ‘a certain ‘time, and he is bound to pursue his 
authority strictly. If he paid the taxes which he had 
hot collected, the power to distrain did not continue for 

benefit. ‘ It isto be presumed that he did his duty, 
unless" the ‘contrary appears, and that“he did pay the 
taxes which he was bound to collect, and had failed to 
collect, at the time when he was bound to close his ac- 
counts. 


4th. Because the adyertisement did not sufficiently 
describe the land. It is simply called 450 acres of land 
lying on Pipemuker’s creek, without mentioning the Sa- 
vannak river, on which it Was also bounded, and which 
was a more notorious object. It neither mentions the 
person “from “whom ‘the taxes were due, nor their 


amount, tror the name of the owner of the land. ‘The- 


advertisemént has no date, nor is it stated what notice 
was given, nor how it was published. 


There isno evidence of the amount of the taxes due, 
nor ‘of the amount demanded ; nor of the amount of 
taxes forthe non-payment of which the land was sold. 


It ‘does not appear that Cowrvoisie was collector for 
the years 1790 and 1791. 


“Martin, contra. 
The purchaser from a collector of taxes: has a good 


title without deed. Upon the payment of the purchase 
‘monty, the title vests by operation of law, in the same 
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Steav’s manner as it docs inthe case of a sale of lands wader a 


eevee fieri ines lz 
Pa oi ; A t Cc 
amy There is no fact stated in the bill to show: the sale’ to 0 
be fraudulent. No advertisement is required by law 
in the proceedings of the collector.»There is no repli- 
cation to the answer, and therefore all the facts 4t-con- 
tains are to be taken tobe true, so faras it is ene eer 

to the bill. 
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It was. not necessary'to state in the plea that ny tomes 
son was seised of the land, nor who was liable for ‘the 
taxes. The property wastiable for taxes whoever anes 


be its owner. 


When sales are mala by a public officer,. he is pelt 
sumed to do his duty, and to have complied with all 
the requisites of the law, until the contrary is proved. 
Every presumption is in favour of the purchaser. The 
purchaser is not bound to know whether the taxes have 
been paid or not. 


—— = «§ © © ee ot 


There. is no evidence that there was personal proper- 
ty at the time the taxes were payable. ‘The certificate of 
Hammond was a year preceding that time ; and the 
personal property might have been. sold ; but if. there 
was, the purchaser of the real estate is not tobe preju- 

~ diced thereby ; it.is a matter between the person liable 
for taxes and the officer who sold the land when he might 
have sold the personal estate. 


If an executor have power. by will to sell land for 
payment of debts, in case of a deficiency of: personal 
assets, and he sells, although the personal assets . were :° 
sufficient, yet the purchaser of the land will be protect- 
ed. 1 Eg. Ca. Ab. 358,359. @ P. Wms.148. 2 Cha. 
Ca. 115. | 


The collector had a right to sell this land.to- pay all 
the taxes due from Robert Rae’s estate, wherever situ- 
ated ; and it is immaterial at what price Daniel Course 
purchased the land, if the sale was fairly made., 
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‘Hammond: was not bound to pay the taxes .on»this 
land, if he knew that it was liable to the claim. ofthe 
complainants. It would have been a waste of the estate 
of Robert Rae. 

. Bhe imperfect description of the land is no evidence 
of: fraud in the collector ; he advertised it by the name 
stated in the return.of Hammond. He was not obliged 
to describe it as lying on the Savannah. The law did 
not require him to name the person who had title to or 
was in» possession of the land, nor the mame of the 
on liable for the taxes, nor their amount. There 
is ne proof of fraud but: what arises from those circum- 
stances, and the relationship between Mrs. Hammond 
and Mrs. Course ;.and: these are only circumstances, 
which at most may-exeite.a suspicion. The presump- 
tion of law is alwayS against fraud. It must always be 
ed. » And unless it be not only proved; but brought 
Cie to the purchaser, the sale cannot be-set.aside. 


P. B. Key, in reply. 


The plea admits every thing in the: bill not denied by 
the plea, and although there be also an answer, and no 
replication to that answer, yet the facts stated) in the 
answer cannot be.brought in aid of the plea. It must 
stand on its own foundation. 


The answer cannot, be brought into view until the 
question upon the plea be decided. 


It was not necessary for the bill to state all the facts 
which may be given in evidence of fraud. | It ‘is sufficient 
if fraud be positively charged in general terms. 


The rule of law is not that every thing is to be pre- 
sumed in favour of the purchaser ; but that 4 purchaser 
who claims title under a special limited authority, a 
power naked and without interest, must show that the 
power has been strictly pursued. 


The doctrine advanced on the other side, that whe- 
ther the taxes were due or not, the purchaser is pro- 
tected in his title, is hazardous in the extreme ; it 
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would subject all our estates to the controul of a col- 


lector of taxes. -~' ie 


The cases cited do not support the doctrine. 

only show that, where lands are devised for the pay- 
ment of debts — the purchaser is not/bound to 
sec to the application of the money ; or to inquire whe- 
ther there be personal estate sufficient to pay the debts; 
but if lands are devised to pay certain debts specified in 
a@ schedule, there the purchaser must see to the applica- 
tion of the money.» The case cited from 2 P. Wms. 148, 
was a case of aterm for years only, which the executor 
had a right to sell as personal estate. , 


The sound rule of law is, that no man shall be per- 
mitted te sell the estate of another, without an express 
delegated authority ; and he who claims under such an 
authority must show that it has been strictly pursued. 
Caveat emptor, when he buys property from a man whe 


is not the owner of it. 


Property in one county could not be liable for taxes 
en property im another county. ‘Fhere were different 
collectors in different counties; we had separate and in- 
dependent powers: 


5 March tA. 


Marsuatt, Ch. J. delivered: the opinion of | the 
court, as follows: - 


The plaintiffs, who were the creditors of Rae and 
Somerville; brought this bill to subject a tract of land 
in the possession of the defendants to the payment of a 


debt for which they had obtained a decree against Rae 
and Somerville. 


The defendants plead that Daniel Course, under 
whom they claim by descent, is a fair purchaser, for a 
waluable consideration, of the premises in question, at 
a sale thereof, by the collector of taxes for the county 
in which they lie, made for taxes in arrear. | The de- 
fendant also answered, denying fraud. 
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A replication was filed to this plea, and synhting 


it was sustained, and the bill dismissed. 


In this case. the merits of the claim cannot be ex- 
amined. The only, questions before this court are-upon 
the sufficiency. of the pleato bar the action, andthe 
sufficiency of the testimony to support the plea as 
pleaded. ' ' ' 


On the. first point, the counsel for the plaintiff has 


adJuced authority which. would certainly apply strongly; _ 


if. pot conclusively in his favour, if a special demurrer 
had been filed to the plea: But as issue has been taken 
on it, the court thinks it sufficient, since it contains, in 
substance, mattter which, if true, would bar the \ac- 
tion. 


The replication pats the matter of the plea in issue, 
and, it is incumbent on the defendants to support it. 
They prove a sale by the collector on account of taxes, 
and adduce a deed conveying the premises to the pur- 
chaser. But this testimony alone is not sufficient to 
support the plea. The validity of the sale is the sub» 
ject. of controversy, and its validity depends on the au- 
thority of the collector to sell, and on the fairness: of 


’ the transaction. It would be going too far to say that a 


collector selling land with or without authority, could, 

by his conveyance, transfer the title of the rightful 
proprietor. He must -act in conformity with the! law 
from which his power is derived, and the purchaser is 
bound to inquire whether he has so acted. It is true 
that full evidence. of every minute circumstance ought 
not, especially ata distant day, to be required. From 
the establishment of some facts, it is: possible that others 
may be presumed, and less than positive testimony may 

establish facis. In this case, as in all others d 

on testimony, a sound discretion, regulated by the law 
of evidence, will be exercised. But it is incumbent on 
the vendee to prove the authority to sell, and the ques 
tion respecting the fairness of the sale will then stand 


_ gn the same principles with any other transaction ip 


which fraud is charged. 
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Fane v's’ In examining the law under which this sale was made, 
curess the court perceives that the collector is authorised to 
Course: sell land only on thé deficiency of personal estate ; and 
ore’ “then to sell only so much as is necessary to pay the tax 
in arrear. In this case avsale is made of a whole tract 
of land, without specifying the amount of taxes ac- 
tually due for which that land was liable and could be 
sold. This is proceeding in a manner not strictly re- 
gular. The sale ought to have been of so much of the 
land as would satisfy the tax in arrear. Should it be 
true that the land was actually liable for the whole sum 
for which it sold, it would still be incumbent on the 
vendee to prove that fact ; ; for it cannot be presumed. 
Every presumption arising eens thé prcncpert im the 
cause is against it: 


Had this fact been established, the court is inclined 
to think that the circumstances of the case as stated, 
though not perhaps amounting to proof of fraud, afford 
such presumptions as would render a final decree, with- 
out further testimony, unsatisfactory, and that an issue 
-ought to have been directed on the question whether the 
sale was fraudulent ornot. But if a whole tract of land 

« was'sold when a small part of it would have been suf- 
ficient for the taxes, which at present appears to be the 
case, the collector unquestionably exceeded his authority, 
and the ples cannot be euntgined 

It is, dsevefone the opinion ‘of hewoult; that there is 
error in the decree of the circuit courtfor the district of 
Georgia, ‘in sustaining the’plea of the defendants, and 
dismissing the bill of the plaintiffs, and that the said 
decree ought to be reversed and annulled, andthe cause 
remanded, with directions that the defendants shall an- 
swer over, and that further proceedings ‘be had in _— 
said cause, as to equity. 


Diees reversed. , 
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HIGGINSON v. MEIN. 


THIS was an appeal from a decree, of the circuit 
court: for the district. of Georgia, which dismissed the 
complainant’s bill brought to foreclose a mortgage. 


"The facts, as stated by Marshall, Ch. J. in deliver- 
ing the opinion of the court, were as follows : 


In November, 1769, Alexander Wylly, then residing 
in Georgia, executed his bond to Greenwood and Hig- 
ginson, merchants of London, for the sum of 2,108/. 


- 48. sterling, conditioned to pay 1,054/. 2s. like money, 


on or before the 1st of January, 1773 ; and also executed 
a deed of mortage, (which was admitted to record in the 
secretary’s office) to secure the payment of the bond. 
Alexander Wylly took part with the British in the war 
of our revolution, in consequence of which his estate 
was confiscated, and commissioners were appointed to 
take possession of itand to sellit. In 1784, the mort- 
gaged premises were sold and conveyed by the com- 
missioners to certain persons in Savannah, who sold and 
conveyed them to James Houston, who retained peace- 
able possession of them until his death. In 1796 these 
lands. were sold under execution by the marshal, to sa- 
tisfy a judgment obtained against James Mossman, as 
executor. of James Houston.. The purchaser at the 
marshal’s sale had notice of the mortgage deed to Green- 
wood and Higginson. 


This. suit is brought against the agent of the pur- 
chaser, [to whom notice was given, and to whom the 
purchaser has since conveyed his right,] in order to 
obtain payment of the debt due from Wylly, and to 
foreclose all equity of redemption in the mortgaged 
premises. The bill was filed on the 4th of November, 
1802, 


Vol. IV. 3 G 


Hicermwsen » 
Vv. 
MeErn. 


The act of ° 
Georgia con- . 
fiscating the 
estate of the 
mortgagor, is 
no bar to the 
claim of the 
mortgagee, a 
British mer- 
chant, whose 
debt was only 
sequestered 
during the 
war. The 
estate of the 
mortgagor 
only was con- 
fiscated, not 
that of the 
mortgagee. 

The act of 
limitations of 
Georgia does 
not apply to 
mort es. 
The canes 
sion of the 
mortgagor is 
not adverse. 

Quere, whe- 
ther a pre- 
sumption < 
payment o 
the debt does 
not arise from 
the- circum- 
stances of this 
case ? 
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P. B. Key, for the appellant. 


The treaty of peace of 1783 removed all legal impedi- 
ments to the recovery of debts. By the fourth article, “ It 
is agreed that creditors on either side shall meet with no 
lawful impediment to the recovery of the full value in 
sterling money, of all bona fide debts heretofore con- 
tracted.” And by the 5th article, “ It is agreed that 
all persons who have any interest in confiscated lands, 
either dy debts, marriage settlements, or otherwise, 
shall meet with no lawful impediment in the prosécution 
of their just rights.” At the time of the treaty, this 
land was not sold, but’ holden by the state under the 
confiscation act. After the treaty, the state held it 
subject to the mortgage, and could sell only such right 
as ithad. It could at most sell Wylly’s right of re- 
demption. 


Harper, contra. 


The estate both of the mortgagor and mortgagees in 
this land was confiscated, and vested in the state of 
Georgia. If the treaty is to set up the title, no estate 
of a British subject indebted to a British subject could 
ever be confiscated ; for the land may be the only fund 
out of which the creditor can get payment. 


The impediments intended to be removed by the trea- 
ty were only /ega/ impediments, not every thing which 
went to impair the security; not that which merely ren- 
dered the debtor less able to pay. Confiscations were 
not included under the expression legal impediments, 
because there is a separate provision for the case of con- 
fiscations. If confiscations were meant to be included 
in the expression, it might as well be extended to any 
general acts of the legislature by which the debtor’s 
means of payment may be diminished. This being a 
particular lien, does not differ the case from that of a 
general lien. Every judgment-creditor had alien upon 
all the lands of his debtor, and if all these liens are 
saved by the treaty, there were very few confiscations 
which it would not annul. 
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The fifth article of the treaty extends no further than 
the fourth. 


MarsnHatt, Ch. J. The decisions of this court have 
been uniform, that the acts of the states, confiscating 
debts, are repealed by the treaty ; and if, in this case, 
the debt remains, does not the security remain also? 
Is not the remedy as much protected by the treaty, as 
the debt itself? 


Harper. We contend not. 


The lapee of SO years induces a presumption that the 
bond is satisfied. We do not rely upon the statute of 
limitations, but the general presumption. In England, 
it is decided that the presumption arises by the lapse of 
20 years without a demand or payment of interest. 


Marsuatt, Ch. J. The period of 20 years is fixed 
upon in case of a bond, because in that time the interest 
at five per cent equals ‘the principal ; and no further i in- 
terest is covered by the penalty of the bond. 


Harper. That is not the reason stated in the English 
books. 


But the reason is, that a man is presumed to depend 
upon the interest of his money as a revenue. 


The faet of the plaintiff’s being beyond seas does 
not remove the presumption, because both parties were 
equally beyond seas, and probably both within one ju- 
risdiction. 


P. B. Key, in reply. 


The fifth article of the treaty expressly provides for 
the case. How can a man have an interest, by debt, in 
confiscated lands, unless it be by mortgage, or other 
lien. The practice in Maryland has always been to 
protect such liens. 


Livincston, J. I have never heard that confiscated 
property has been restored by force of the treaty. The 
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treaty only provides that congress shall recommend ~_ 


restitution. 


Key. Debts due to British subjects were not confis- 
cated by the act of Georgia. They were only segues 
tered. 


March 14. 


Marsuatt, Ch. J. after stating the facts of the case, 
delivered the opinion of the court as follows : 


It is contended on the part of the purchaser, 
~ 1st. That the lands are exonerated from the mort- 
gage by the confiscation and sale thereof made by the 
state of Georgia. 


2d. That they are exonerated by the length of ‘time 
which has intervened since that confiscation and sale, 
during which an adverse possession has been held. 


$d. That payment of the mortgage is to be pre- 
sumed. 


Several acts of confiscation were passed during the 
war by the state of Georgia, m which the name of 
Alexander Wylly is to be found. That under which 
the defendants in this case claim, was made imthe month 
of May, in the year 1782, That act contains also a 
clause confiscating generally the estates of British sub- 
jects, with the exception of debts due to merchants re+ 
siding in Great Britain, which were sequestered. The 
debt due to Greenwood and Higginson came within 
this exception, and the majority of the court is of opi- 
nion, that the lien given by the mortgage on the land of 
Wylly, for the security of that debt, was not confis- 
cated. 


_ The estate of Wylly, not the interest of Greenwood 
and Higginson in that estate, being confiscated, -it is not 
to be interred that the lien of Greenwood and Higginson 
on that estate was discharged. The treaty of peace 
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article of the treaty, after discovering much solicitude 
on the part of Great Britain for the entire restoration of 
confiscated estates, concludes with this clause: “ And 
it-is agreed, that all persons who have any interest in 
confiscated lands, either by debts, marriage settlements, 
or otherwise, shall meet with no lawful impediment in 
the prosecution of their just rights.” 


This article applies to those cases where an actual 
confiscation has taken place, and stipulates expressly, 
that in such cases the interest of all persons havipg a 


Hiccrusos 
v. 
MELN. 
——T/ 


lien upon such lands shall be preserved. Neither the - 


confiscation, nor any act in consequence of. the »cenfis- 
cation, can constitute a legal impediment to the prose- 
cution of their just rights. ‘The preceding part of the 
article had contemplated sales of the confiscated pro- 
perty, and consequently this clause must have been-in- 
tended to charge the lands, even in the hands of a pur- 
chaser. But respecting its application to this particular 
case, the court cannot conceive a doubt. The lands, 
at the time of the treaty, remained unsold, and the go- 
vernment, claiming them as confiscated, stipulates 
through the proper constituted authorities for their li- 
ability to this mortgage. If, then, the act of canfisea- 
tion, independent of the treaty, would be construed to 
destroy the claim of the mortgagee, the treaty reinstates 
the lien im its full force, and the subsequent sale of the 
property could only pass it with the burden imposed 


upon it. 


2d. Is ‘this remedy barred by the act of limita- 
tions ? 


Upon an attentive consideration of that act, it appears 
to be intended for suits at law, claiming the lands 
themselves, not to suits in equity for the purpose of 
subjecting the lands to the payment of debts for which 
they are mortgaged. The words of the law wonld lead 
to that opinion, and it is confirmed by the considera- 
tion that, in such cases, the possession of the mort- 
gagor, or those claiming under him, is not adverse to, 
but is compatible with, the rights of the mortgagee. 
Unless, therefore, this statute has been otherwise con- 
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strued in Georgia, it would not be considered as appli- 
‘cable to such a case as this. But this point must be 
decided in favour of the. plaintiffs, because there is a 
saving in the act of the rights -of persons beyond sea. 


3d. Is payment in this case to be presumed ? 


The length of time which elapsed between the day 


‘when this bond and mortgage became payable, and that 


on which the suit was instituted is certainly sufficient to 
warrant a presumption of payment. But this presump- 
tion may be met by circumstances which account for the 
delay in bringing this suit. In this case, the war, and 
those events which succeeded the war, have not the 
same jnfluence as in ordinary cases of British debts, be- 
cause the debtor: was within the reach of his creditor 
from the date of his banishment in the year 1778, and 
might have been sued. It does not sufficiently appear 
in the proceedings where he was, nor what was his si+ 
tuation, to enable the court to judge whether the long 
delay in bringing this suit is or is not sufficiently ac- 
counted for. Neither is it shown satisfactorily that 
Alexander Wylly has left no personal representative 
who might show payment of this debt. If there be a 
personal representative of Alexander Wylly in exist- 
ence, such person ought to be a party to this suit; if 
there be no personal representative, some evidence that 
there is none ought to be adduced. In any event, un- 
der all the circumstances of this case, enough does not 
appear to enable the court to decide whether payment 
ought to be presumed, or whether the delay in institu- 
ting this suit can be accounted for, and the court is 
therefore of opinion that an issue ought to have been 
directed by the circuit court, for the purpose of ascer- 
taining the factof payment. The decree of the circuit 
court is therefore to be reversed, and the cause re- 
manded to chat court, with instructions to direct an 
issue to determine whether the bond in the bill mention- 
ed has been paid, and with, liberty to the plaintiff to 
amend his bill, and make new parties, if he shall de 
sire it. 


Livincston, J. dissented from this opinion, but did 
not state his reasons. 
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POLLARD AND PICKETT v. DWIGHT 


Pouttaan,& | 
ET AL. Piexert . 
v. 
Dwicur 
ET AL. 


ERROR to the circuit court for the districtof'Con- 7), appear- 
necticut. ance of the 
defendants to 
Dwight and others brought a foreign attdchment Rot Ber 
against Pollard and Pickett, in the county court of: circuit court 
Hartford, and declared in an action of covenant ypon of the United 
adeed of bargain and sale, in fee-simple, of certain a a ae 
. l h of a 6 ection 
lands in the county of Wythe, and commonwealt the ea 
Virginia, by which the defendants below covenanted service of 
that they were “ lawfully seised of the lands and pre- hs 
mises, with their appurtenances, and had good right and files “a 
lawful authority to sell and convey the same, in manner ‘glone hold 2 
and form aforesaid ;” and the breach assigned was, circuit court, 
“ that they were not, nor were any or either. of them emgee ern. 
lawfully seised and possessed of any estate whatever in ori. PR 
the said land and premises, nor in any part thereof, nor court allotted 
had the said Pollard and Pickett, or either of them, tothatcircuit. 
good right and lawful authority to sell and convey the _ 4®, action 


‘ ‘ may be su 
said land and premises as aforesaid.” sorted bn . 
covenant of 
The defendants appeared, and removed the cause to — h ren A ' 
the circuit court of the United States for the district of "© ‘Pint 


oY ss aed has never been . 
Connecticut, and there pleaded to the jurisdiction of evicted; and 


the court, and prayed “ judgment whether the honour- the declara- 
able Pierpont Edwards, district judge of the district of pee? pec x 
Connecticut holding said court, there being no Justice ion. 
of the supreme court of the United States present in Under thefo- 
court, will have cognizance of the said cause, because reign attach- 
° . ment law of 
they say that, by the law of the United States, the Comnectiout, 
circuit court of the second circuit in the district of Con- gn absent per- 
necticut, shall consist of the justice of the supreme son, who is 
siding j Lah Cladeal Ssovtne 3 liable for da- 
court residing in the third circuit, and the district judge naged Oa 
of the distriet of Connecticut ; and that when the said j,ecch of his 
law was enacted, viz. on the 3d of March, 1803, the covenant, is an 
honourable William Paterson was the only justice of the ae 
supreme court residing in the said third circuit, and (35) certificate 
that he died on or about the 10th of September last. past, of survey re- 
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turned bya le- 
gal sworn sur- 
veyor in Vir- 
inia, cannot 

invalidated 
by a particu- 
lar fact, tend- 
ing to show 
an impossibil- 
ity that the 
survey couk 
have been 
made in the 
time interve- 
ning between 
the date of the 
entry and the 
date of the 
certificate of 
survey. © On 
the trial of an 
action in Con- 
necticut for 
breach of a 
covenant of 
seisin of lands 
in Virginia, 
the question 
whether a pa- 
tent from the 
state of Virgi- 
nia for the 
lands, be void- 
able, is not 
examinable. 

Parol testi- 
mony is not 
admissible, in 
an action on 
the covenant 
of seisin, to 
prove prior 
claims upon 
the land. 
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and that there is not now, nor hath there been, since the 
death of the said Paterson, any justice of the supreme 
court residing in the said third circuit ; and there hath 
not been by thesupreme court of the United States, or 
by the Po ageney of the United States, any allotment of 
a chief justice or an associate justice of the supreme 
court of the United States to the said second circuit, and 
this they are ready to verify,” &c. which plea, upon 
general demurrer, was overruled, and a respondeas 
ouster awarded, whereupon the defendants pleaded 
that they were, at the date of the deed, “ well seised 
and possessed of the said land, and had good right to 
bargain and sell the same, in manner as is alleged 
in the said deed, und so they have kept and: performed 
their said covenants, and of this put themselves on the 
country,”—** and the plaintiffs likewise.” 


The verdict was for the plaintiffs, and damages as- 
sessed to 27,497 dollars. The defendants moved in ar- 
rest of judgment, because it appears, by the declara- 
tion, that the said deed was executed, and the lands lie 
in the state of Virginia; and because the declaration is 
insufficient, and will not support any judgment; but 
the motion was overruled, and judgment rendered on 
the verdict. : 

On the trial, a bill of exceptions was taken, which 
stated that the defendants claimed to be seised under a 
patent to them from the governor of Virginia, dated 
March 20, 1795, and grounded on a survey in favour 
of David Patterson, by virtue of an entry, dated Se 
tember 1, 1794, on sundry treasury warrants, to 
amount of 150,000 acres, and completed on the 8th day 
of September, 1794, which survey had been assigned 
to the defendant, Pollard ; whereupon the plaintiffs. of- 
fered to read in evidence copies of two surveys made 
for one Wilson Carey Nicholas, by virtue of two en- 
tries made on the same ist. of September, 1794, in the 


office of the same surveyor, one to the amount of- 


600,000 acres, and the other to the amount of 480,000 
acres, the greater part of which laid in the county of 
Wythe, and bounding on the land surveyed for Patter- 
son ; and that the said survey for 500,000 acres pur- 
ported to be completed on the 9th of September, 1794, 
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and that for 480,000 on the 10th of the same month, 
and that the extent of all the lines of the said surveys 
was more than 320 miles; and offered te prove by 
Erastus Granger, that the nearest part of the said lands 
to the office of the surveyor of Wythe county, was dis- 
tant therefrom two days’ journey ; and that a surveyor 
could not, in that county, survey a line longer than se- 
ven miles in a day ; and that he (Erastus Granger) had 
surveyed the land surveyed for Patterson, and found 
marked trees only for about three or four miles from 
the starting point of the survey, and two or three only 
of the first corners mentioned in the survey, and that 
the streams ran in opposite directions to those laid down 
in the plot; which testimony of the said Granger was 
offered.to prove that Patterson’s survey was fraudulent, 
and not made conformably to the laws of Virginia ; and 
theplaintiffs further offered to prove, by the testimony 
of the said Granger, that there were prior claims upon 
the land in question to the amount of upwards of 90,000 
acres. It was admitted that Granger was not a sworn 
surveyor. The defendants objected to the above evi- 
dence, but the court overruled the objection, and suf- 
fered it to go to the jury. , 


The defendants sued out their writ of errer to this 
court, and the errors assigned were, 


* 4. That the plea to the jurisdiction ought to have been 
allowed. 


2. That the evidence stated in the bill of exceptions 
ought not to have been admitted. 


3. That the declaration is insufficient. 


4. That the title of the land could not be tried in 
Connecticut. 


5. That the circuit court had not jurisdiction, the 
plaintiffs being citizens of Massachusetts and Connecti- 
cut, and the defendants citizens of Virginia, not found 
in the district of Connecticut. 
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- That the judgment ought to have been rendered 
for the defendants. 


7 


C. Lee, for the plaintiffs i in error. 


This is a pene against an absentee fat breach 
of covenant. é 

The act of Connecticut only authorises such process 
against a debtor, not against a man who may be> lable 
for unliquidated damages on a breach of covenant. The 
words of the Connecticut luw, fol. 35. are, “ absent or 
absconding debtors,” and the defendants are so called 
in the declaration. It could never be the intention of 
the legislature of Connecticut to try the title to land in 
Virginia by the process of foreign attachment in Con- 
necticut. 


‘ 
Two questions arise in this cause. 


1. Whether the circuit court had jurisdiction ; and, 


2. Whether the evidence stated im the billof excep: 


tions was admissible. 


1. The law is the same in this case on the point of 
jurisdiction, as if the suit had been originally com- 
menced in the circuit court. Laws U.S. vol. Top: 56. 
s. 12, and by the 11th section of the same act, the cir- 
cuit court has no jurisdiction but over inhabitants of the 
state, or over persons found therein and served with 
process. Vol. 1. p. 55. Process by attachment . on. ef- 
fects of persons not inhabitants, cannot be maintained 
in the circuit courts of the United States. 2 Dail. 396. 
Hollingsworth v. Adams. 


A plaintiff may assign for error the want of jurisdic- 
tion in that court to which he has chosen to resort. Ca- 
pron v. Van Noorden, (ante, vol. 2. p.126.) Beecher’s 
case, 8Co. 59. Bernard v. Bernard, 1 Lev. 289. And 
in the case of Diggs and Keith v. Wolcott, in this court, 
at last term, (ante, p. 179.) the appellants had removed 
the cause from the state court to the circuit court, who 
decreed against them, and on their appeal to this court 
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the deeree was reversed for want of jurisdiction i in the 
circuit court. 


Where the court has.a limited jurisdiction, the facts 
which bring the case within that jurisdiction, must ap- 
on the record. 9 Jlod. 95. 3 Dall, 382. Bingham 

vs Cabot. 2Cranch, Wood y. Wagnon, 


Upon the demurrer to the plea to the jurisdiction, 
the whole record is open to examination ; and the de- 
fendant may avail himself of every substantial objec- 
tion to. the declaration,.or to the writ, as it is made a 

t of the record. The declaration itself shows that 
the lands which are the subject of the covenant are in 
the state of Virgimia ; that the deed was there executed ; 
and that the title of those lands is drawn in question. 
It appears, then, upon the face of ‘the declaration, that 
the action is local, and can be tried only in Virginia. 
The declaration also states Pollard and Pickett to be 
* of the county of Henrico and state of Virginia,” and 
that they are “ absent and absconding debtors ;” and 
therefore the circuit court was excluded from the cog- 
vizance of the case by the 11th section of the omery 
oct of 1789, vol. 1. p. 55. 


The declaration is also defective in not averring an 
eviction, or abetter title out of the plaintiffs in error. 1 
Wiliums’ Massachusetts Reports, 464. Emerson v, Pro- 
perty of Minat. .4.T. R. 620. 


But the plea in abatement ought to have been allow- 
ed... The act of congress of March 3, 1803, (vol. 6, p, 
315.) enacts * that .the circuit court of the second cir- 
cuit shall consist of the justice of the supreme court 
residing within the third circuit, and the district judge 
of the district where. such court shall be holden ;” and 
by the act of 29th of April, 1802, vo/..G. p, 88 it is 
“ Provided, that when only one of the judges, hereby 
directed to hold the circuit courts, shall attend, such 
court may beheld by the judge so attending.” The Sth 
section of the same act provides for the allotment of the 
judges among the circuits, in case of a new appoint- 
ment of a judge ; but makes no provision in case of a 
vacancy. 
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There can be no circuit court in the second circuit, 
unless there be a justice of the supreme court allotted 
to that circuit. If the circuit court is to consist of a 
particular justice of the supreme court and a district 
judge, it cannot exist without such a justice of the su- 
preme court. A whole consists of all its parts. If 
part be wanting it is not a whole. A session of the 
court may be holden by one judge, but the court must 
be in existence. 


Whenever there are not two” judges of the court in 
existence, its functions are suspended. 


2. Asto the bill of exceptions. 
The papers said to be copies of surveys for Nicholas, 


ought not to have been admitted in evidence. Nicho- 
las was no party to this suit, and even if there had been, 


evidence thatsuch surveys were ever made, and that 


these were true copies, they could not be evidence in 
this cause. 


The testimony of Erastus Granger was inadmissible.’ 


He was allowed to testify that he had surveyed the land; 
and that there were prior claims upon it to the amount 
of 90,000 acres. If he ever made such survey, it was 
ex parte, and as the agent of the appellees. Ex parte 


surveys are inadmissible evidence as to boundaries. 2. 


Lord Raym. 734. Bridgmore v. Fennings, 


Illegal or improper evidence, however unimportant 
or irrelevant, should not be confided to a jury, because 
it may’mislead them. 2 Wash. 281. Lee v. Tapscott. 


Parol testimony is incompetent to invalidate a title to 
lands in Virginia, which is to be decided according to 
the laws of that state. . 


Unless the prior claims were founded upon deeds or 
writings, they could not be set up against a patent from 
the state ; and if they were founded upon deeds or 
writings, they ought to be produced. 


No lands in Virginia can pass or be conveyed but by 
deed in writing, acknowledged or proved, and recorded. 
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Martin, on the’ same side, in support of the objec- Povraay& 
ti that'the declaration didnot aver an'tviction, cited P#¢K®TT 
1 Mod. 292. 1 Saund. 58. 3Wentworth,440. 2 Mod. pwicaer 
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Intrand?, 206, 207.. 1 Harris’ Entries, 526. 531. 
Harper, contra. 


According to the dééisions of the’ courts in Con- 
necticut, a foreign attachment will lie for dathages ona 
breach of covenant. The distinction is only taken be- 
tween debts and torts. What is not a tort is a debt, 
within the meaning’ Of ‘their act of assembly.. 2 Swift, 
177. 


According to the mode of surveying lands in Vir- 
ginia, by the 23d section of their land law, it is im- 
possible to execute the surveys in the time which inter- 
vened between the dates of the entry and of the sur- 
vey. The evidence offered was to show thatthe survey 
was fraudulent. It’ was’ to show that surveys, sdid to 
be made in eight days, could not have been made in 
eight weeks. 


The bill of exceptions states the papers to be copies of 
the surveys, and ex’ vi termini; a copy means a true 
copy ; for'if it be not a true copy, it “is no copy. The 
objection was not that they were not copies, but that 
copies Of ‘such’ papers’ were not admissible €vidence. 


The testimony of Granger was to show that the land 
was included in prior surveys. It was a necessary link 
in the chain of proof to show title out of the plaintiffs in 
error. : 


It was not necessary to aver, or to prove an eviction. 
The case in Williams’ Reports is upon a covenant to 
warrant; whichis, in effect, a covenant for quiet en- 
joyment. So was the case in 1 Med. 202. In the case 
from Saunders, the covenant was that he was seised. It 
is true that proof of eviction is one mode of showing a 
want of title, but it is not the only mode. In Horsford 
v. Aggard, Kirby's Rep. 8. it is decided that evic- 
tion is not necessary to recover on a covenant of seisin. 


If the plaintiff can show that the defendant had a de- 
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Potraan& fective title, it is sufficient. What use would there be 
Pickett in a covenant Of seisin, in addition to the -covenangof 


v. 


Dwicur warranty, if the former Toquires the same evidence as 





erat. the latter? - 


Martin, in reply. ‘ . < 


If the papers offered were copies, it does nat appear 
that the originals cowld not be had. 


After Pollard and Pickett had produced a grant un- 
der the state of Virginia, the plaintiffs below must have 
shown a better title in some other person, (Cro. Fac, 
304. Salman v. bagshaw,) but they only attempted to 


prove irregularity in the survey. 


The patent gave a good title, even if there had been 
no surveys Lhe surveyor himself could not have been 


permitted t@eontradict his certificate. It does not ap- 


pear how long the surveyor was,employed in making 
the surveys Jt could only bear date on one day, and 
whether that was the day on which he began or finished 
it, does not appear. . It isno prone of fraud. 


Mr. JMartin declined arguing ‘the points respecting 
the jurisdiction and the, form of the declaration, as 
court seemed strongly inclined against him; but he 
thought it a fatal objection to the declaration that it did 
not aver an eviction ;-and that the action was lecal, and 
not transitory. 


March 15. 


Marsnatt, Ch. J. delivered the opinion of the 
court as follows, viz. 


In this case objections have been made ta the juris- 
diction of the circuit court, and to the proceedings in 
that court. 


The point of jurisdiction made by the plaintiffs in 
error is considered as free from all.doubt. By appear- 
ing to the action, the defendants in the court Eslow 
placed themselves precisely in the situation in which 
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ete it otherwise, the doxy 
of the Giredll"court would have been to remand the 
cause to the state court in which it was instituted, and 
this court would be bound now to direct that proceed- 
ing. As ‘little foundation is there for the exception 
taken to the manner in which the circuit court was con- 
stituted. That court consists of two judges, any one 
of whom is capable of performing judicial duties. So 
this court consists of seven judges, any fouriof whom 
may act. It-has never been supposed that the death of 
three of the judges would disqualify the remaining four 
from discharging their official duties until the vacant 
seats of their departed brethren should be filled. There 
is nothing in the peculiar phraseology of that part of 
the judicial act which establishes the circuit courts, that 
requires a different construction of the words authori- 
sing a-single judge to hold those ou sh is 
usually given in other cases, to claus€#y rising a 
specified number of justices to constitute a court. 





* 


The exceptions taken to the proceedings of the cir- 
cuit court are more serious. ‘These are, 


1. To the pleadings. 


» 2. To the-opinions of that court, admitting certain 
testimony ini support of the action. 


The objections to the pleadings are, 


That the different parts of the declaration are repug- 
nant to each other; and that the declaration is itself in- 


sufficient, as the foundation of a judgment. 


In deciding on so much of this objection as depends 
on the laws of Connecticut, this court would certainly 
be guided by the construction given by that state to its 
own statute ; and, if it was indispensably necessary pow 
to decide that question, the evidence in favour of the 
construction maintained by the defendants in error would 
seem to preponderate. 
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Popranv& An objection taken to the declaration is, that it 
PIcKERT Ought to have alleged a disseisin of the plajnti ‘ 
Dwreur  ipeorder to enable them to maintain theif action. -— 

ET AL. Peres 


yo ~—s On this part of the case, the court can only consider 
whether the declaration in itself, unconnected with the 

/ testimony which was adduced to support it, is so radi- 
cally defective, that.a judgment cannot be rendered on 
it. This leads to the inquiry, whether the covenant of 
the vendors can be broken, as stated in the declaration, 
although no eviction has.taken place ; and the couft is 
of opinion that it may be so broken. 9 Co. 60. 


The covenant is, that the vendor is.seised in fee of 
the premises which he sells and conveys. Suppose the 
fact to be that he had no title nor pretence of title to 
those premises; that he had conveyed lands for which 
he had never received a patent or a title of any kind. 
Could it begaid.that his covenant that he was seiséd in 
fee a until the real proprietor should 
think proper to eject the vendee? This question, in 
the opinion of the court, must be answered in the nega- 
tive. The testimony, which would be sufficient to 
establish the breach assigned, may be a subject for se- 
rious consideration, but on the sufficiency of the breach 


as assigned to support a judgment, there is no doubt. 


The exceptions to the testimony admitted in the cir- 
cuit court consists of two parts. 


ist. To the admission of certain copies of surveys 
made for Wilson Carey Nicholas, connected with the 
testimony of Erastus Granger, describing the face of the 
country on which the surveys purported to be made. 


2d. To the admission of parol testimony to prove 
prior titles to the lands conveyed in the deed on which 
this suit was instituted. 


1. The surveys of Wilson Carey Nicholas, and the 
explanatory testimony of Granger, were introduced for 
the purpose of showing that the patent for the lands sold 
by Pollard and Pickett was void, because it issued ona 
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} plat representing'a survey which, in point of fact, could Porrary ® 
not have been made. * | P % vad 
a Ee . ; Dwicurt 
In examining this exception, it becomes proper to er ax. 
j inquire what was the real issue between the parties. 
p 
4 The plaintiffs below averred in their declaration that 
? the defendants were not séised and possessed of any 
f estate whatever in the land and premises, nor in any 
» part thereof, nor had they or either of them good 
4 tight and lawful authority to sell and convey the same. 
The defendants, in their plea, do not set forth their 
, title, but say generally that they were seised of the 
f land sold and conveyed by them, and had good right to 
a sell and convey the same, as is expressed by their deed. 
“4 On this plea an issue is tendered, which is joined by the 
h plaintiffs. 
1. ' > 
2 To prove that the survey on which the patent ‘granting 
d the lands to the defendants was issued’ could not have 
m been made, the plaintiffs produced two other surveys 
Re made by the same person for Wilson Carey Nicholas, 
» which were said to be completed only two days succeed- 
of ing the completion of the survey of. the defendants, 
ch which three several surveys could not possibly have 
been made inthe time intervening between the entries 
, in the surveyor’s office and the dav on which they are 
ai alleged to have been completed, whence the jury might 
conclude that the survey of Pollard and Pickett was not’ 
made. 
ys 
he The surveyor was a sworn officer, and his survey was 
he returned upon oath. This is an attempt to invalidate ’ 
the evidence derived from his official return, by a par- 
i ticular fact which has no relation to the cause before 


ch . the court, and with which the parties to this controversy 
. have no connection. Had it even appeared that the 
copies offered in evidence were authenticated, they 


he would, on this account, have been inadinissible. 
‘1 This whole testimony is inadmissible on other ground. 


Were it even true that this patent is voidable, if the 


ne surveyor had not run round all the lines of the land, a 


Vol. IV. $1 
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point not yet established, it cannot be deemed abso. 
lutely void ; it cannot be deemed a mere nullity. While 
it remains in force it is a valid title, and vests the fee- 
simple estate in the patentee. In this action, and on 
the trial of this issue, the question whether the patent 
be voidable by Virginia or not, is not properly examina- 
ble. Testimony, therefore, tending to establish that 
point, is irrelevant and inadmissible. 


2. But had the court enteritaned any doubt on this 
point, the second part of the exception would be clearly 
decisive with regard to this judgment. 


Parol testimony is admitted to show prior claims to 
the land in controversy. The defendants in error at- 
tempt to defend the admission of this testimony, by 
supposing it auxiliary to other testimony which had pre- 
viously established the validity of those claims, and that 
this witness was only adduced to show that those claims 
covered this land. Had the fact supported the argu- 
ment, a private ex parte survey would have been a very 
improper mode of establishing it ; but the language of 
the exception excludes that construction of the opinion 
which the counsel for the defendants in error would put 
upon it. The proof offered and admitted is, not that 
those particular titleswwhich were exhibited and proved 
to the court covered the land conveyed by Pollard and 
Pickett, but “ that there were prior claims upon it to 
the amount of upwards of ninety thousand acres.” The 
prior claims rest upon the oath of the witness. If those 
claims were valid, their validity was established by his 
testimony, which cannot be tolerated on any legal prin- 
ciple; if they were mere claims, not good titles, they 
ought not to have been stated tothe jury. They were 
irrelevant to the point in issue.. 


Upon the whole, the court is unanimously of opi- 
nion, that the circuit court erred in permitting the co- 
pies of surveys made for Wilson Carey Nicholas, and 
the testimony of Erastus Granger, to go to the jury for 
the purposes mentioned in the bill of exceptions, and 








t- 


g- 

at 

as 

u- 

ry 
of 
on 
ut 
at 
ed 
od 
to 
he 
Se 
lis 
n- 
cy 
re 





FEBRUARY, 1808. 433 


that the judgment of the circuit court must, on that ac- 
count, be reversed, and the cause remanded for a new 
trial. * : 


Judgment reversed. 
—= <> 


EX PARTE LEWIS AND OTHERS. 


—— 


IN the circuit court for the district of Pennsylvania, 
at November term, 1806, a motion was made by Rawk, 
in behalf of Lewis and others, (the jurors in civil cases 
who had attended the court at that session,) that the 
marshal be ordered to pay each of the jurors one dollar 
and twenty-five cents for each day’s attendance ; 


But the judges of that court being divided in opinion 
upon the question, it was certified to this court. 


This Court ordered it to be certified, that the jurors 
were entitled to the fee of one dollar and twenty-five 
cents per diem for their attendance. 


* After the opinion of the court was delivered, Lee prayed that 
the cause might be remanded, with leave for the defendants below te 
amend their pleadings 


The Court said, that the court below had the power to grant leave 
to amend, and this court could not doubt but it would do what was 
right, in that respect. 


PoLtarp& 
Pickett 
v. 
Dwicut 
ET AL. 


Ex PARTE 
LEwIs AND 
OTHERS. 


The jurors 
in civil cases, 
attending the 
circuit of the 
United States 
tor the Penn- 
sylvania dis- 
trict, are en- 
titled to one 
dollar and 25 
cents each for 
each day’s at- 
tendance. 








PotLarD& 
PICKETT 
v. 
Dwicutr 
ET AL. 





402 SUPREME COURT U. S. 


point not yet established, it cannot be deemed abso. 
lutely void ; it cannot be deemed a mere nullity. While 
it remains in force it is a valid title, and vests the fee- 
simple estate in the patentee. In this action, and on 
the trial of this issue, the question whether the patent 
be voidable by Virginia or not, is not properly examina- 
ble. Testimony, therefore, tending to establish that 
point, is irrelevant and inadmissible. 


2. But had the court enteritaned any doubt on this 
point, the second part of the exception would be clearly 
decisive with regard to this judgment. 


Parol testimony is admitted to shew prior claims to 
the land in controversy. The defendants in error at- 
tempt to defend the admission of this testimony, by 
supposing it auxiliary to other testimony which had pre- 
viously established the validity of those claims, and thar 
this witness was only adduced to show that those claims 
covered this land. Had the fact supported the argu- 
ment, a private ex parte survey would have been a very 
improper mode of establishing it ; but the language of 
the exception excludes that construction of the opinion 
which the counsel for the defendants in error would put 
upon it. The proof offered and admitted is, not that 
those particular titlesywhich were exhibited and proved 
to the court covered the land conveyed by Pollard and 
Pickett, but “ that there were prior claims upon it to 
the amount of upwards of ninety thousand acres.” The 
prior claims rest upon the oath of the witness. If those 
claims were valid, their validity was established by his 
testimony, which cannot be tolerated on any legal prin- 
ciple ; if they were mere claims, not good titles, they 
ought not to have been stated tothe jury. They were 
irrelevant to the point in issue.. 


Upon the whole, the court is unanimously of opi- 
nion, that the circuit court erred in permitting the co- 
pies of surveys made for Wilson Carey Nicholas, and 
the testimony of Erastus Granger, to go to the jury for 
the purposes mentioned in the bill of exceptions, and 
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that the judgment of the circuit court must, on that ac- 
count, be reversed, and the cause remanded for a new 
trial. * 


Judgment reversed. 
— <> = 


EX PARTE LEWIS AND OTHERS. 


rc 


IN the circuit court for the district of Pennsylvania, 
at November term, 1806, a motion was made by Rawle, 
in behalf of Lewis and others, (the jurors in civil cases 
who had attended the court at that session,) that the 
marshal be ordered to pay each of the jurors one dollar 
and twenty-five cents for each day’s attendance ; 


But the judges of that court being divided in opinion 
upon the question, it was certified to this court. 


This Court ordered it to be certified, that the jurors 
were entitled to the fee of one dollar and twenty-five 
cents per diem for their attendance. 


* After the opinion of the court was delivered, Lee prayed that 
the cause might be remanded, with leave for the defendants below to 
amend their pleadings 


The Court said, that the court below had the power to grant leave 
to amend, and this court could not doubt but it would do what was 
right, in that respect. 
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CROUDSON AND OTHERS v. LEONARD. 


. 


ERROR to the circuit court of the district of Co- 
lumbia; in an action’on a ‘policy of insurance on the 
cargo of the brig Fame, on a voyage from Alexandria, 
to, at, and from Barbadoes and four other ports in the 
West-Indies, and back to Alexandria, the vessel and 
cargo warranted American property. The vessel - ar- 
rived at Barbadoes, and sailed from thence for Anti- 
gua, but on her voyage to that island was captured by a 
British vessel, and carried into Barbadoes, and there 
condemned in the vice-admiralty court, for attempting 
to break the blockade of Martinique. 


-The jury found a special verdict, upon which the 
judgment below was in favour of the plaintiffs. 


The only question arising upon this special verdict 
was, whether the sentence of the court of vice-admi- 
ralty was conclusive evidence of an attempt to violate 
the blockade of Martinique. 


This question having been several times argued, (but 
not decided,) in the case of Fitzsimmons v. The New- 
port Insurance Company, at this term, (ante, p. 185.) 
the counsel submitted it to the court without further ar- 
gument. 


March 15. 


Jounson, J. ‘The action below was instituted on a 
policy of insurance. 


On behalf of the insurers, it was contended that the 
policy was forfeited by committing a breach of block- 
ade. It is not, and cannot be made a question, that 
this is one of those acts which will exonerate the under- 
writers from their liability. The only point below was 
relative to the evidence upon which the commission of 
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the act may be substantiated. A sentence of a British 

rize court in Barbadoes was given in evidence, by 
which it appeared that the vessel was condemned for 
attempting to commit a breach of blockade. It is the 
English doctrine, and the correct doctrine on the law 
of nations, that an attempt to commit a breach of block- 
ade is a violation of belligerent rights, and authorises 
capture. This doctrine is not denied, but the plaintiff 
contends that he did not commit such an attempt, and 
the court below permitted evidence to go to the jury to 
disprove the fact on which the condemnation professes 
to proceed. 


On this point, I am of opinion that the court below 
erred. 


I do not think it necessary to go through the mass of 
learning on this subject, which has so often been brought 
to the notice of this court, and particularly in the case 
of Fitzsimmons, argued at this term. Nearly the whole 
of it will be found very well summed up in the 18th 
chapter of Mr, Pagk’s ‘I'reatise. ‘The doctrine appears 
to me to rest upon three very obvious considerations : 
the propriety of leaving the cognizance of prize ques- 
tions exclusively to courts of prize jarisdiction—the 
very great inconvenience amounting nearly to an impos- 
sibility of fully investigating such cases in a court of 
common law—and the impropricty of revising the de- 
cisions of the maritime courts of other nations, whose 
jurisdiction is co-ordinate throughout the world. 


It is sometimes contended that this doctrine is novel, 
and that ittakes its origin in an incorregt extension of 
the principle in Hughes v. Cornelius. 1am induced to 
believe that it is coeval with the species of contract to 
which it is applied. Policies of insurance are known 
to have been brought into England froma country that 
acknowledged the civillaw. ‘This must have been the 
law of policies at the time when they were considered 
as contracts proper for the admiralty jurisdiction, and 
were submitted to the court of policies established in 
the reign of Elizabeth. It is probable that, at the 
time when the common law assumed to itself exclusive 
jurisdiction of the contract of insurance, the rule was 
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too much blended with the law of policies to have been 
dispensed with, had it even been inconsistent with com- 
mon law principles. But, in fact, the common law hac’ 


sufficient precedent for this rule, in its own received | 


principles relative to sentences of the civil law courts of 
England. It may be true that there are no cases upon 
this subject prior to that of Hughes v. Cornelius, but 
this does not disprove the existence of the doctrine. 
There can be little necessity for reporting decisions 
upon questions that cannot be controverted. Since the 


‘case of Hughes v. Cornelius, the doctrine has frequent- 


ly been brought to the notice of the courts of Great 
Britain in insurance cases, but always with a view to 
contest its applicability to particular cases, or to restrict 
the general doctrine by exceptions, but the existence of 
the rule, or its applicability to actions on policies, is no 
where controverted. 


I am of opinion that the sentence of condemnation 
was conclusive evidence of the commission of the of- 
fence for which the vessel was condemned, and as that 
offence was one which vitiated the policy, the defendants 
ought to. have had a verdict. 


Wasuincton, J. The single question in this case 
is, ‘whether the sentence of the admiralty court at Bar- 
badoes, condemning the brig Fame and her cargo as 
prize, for an attempt to break the blockade of Marti- 
nique, is conclusive evidence against the insured, to 
falsify his warranty of neutrality, notwithstanding the 
fact stated in the sentence as the ground of condemna- 
tion is negatived by the jury? 


This question has long been at rest in England. The 
established law upon this subject iti the courts of that 
country is, that the sentence of a foreign court of com- 
petent jurisdiction condemning the property upon the 
ground that it was not neutral, is so entirely conclusive 
of the fact so decided, that it can never be controverted, 
directly or collaterally, im any other court mowing con- 
current jurisdiction. 

This doctrine seems to result from the application of 
a legal principle which prevails in respect to domestic 
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judgments, to the judgments and sentences of foreign 
courts. 


5 | 

It is a well established rule in England, that the judg- 
ment, sentence, or decree of a court of exclusive juris- 
diction directly upon the point, may be given in evidence 
as conclusive between the same parties, upon the same 
matter coming incidentally in question in another court 
for a different purpose. It is not only conclusive of the 
right which it establishes, but of the fact which it di- 
rectly decides. 


This rule, when applied to the sentences of courts of 
admiralty, whether foreign or domestic, produces the 
doctrine which I am now considering, upon the ground 
that allthe world are parties in an admiralty cause. The 
proceedings are 72 rem, but any person having an in- 
terest in the property may interpose a claim, or may 
prosecute an appeal from the sentence.’ The insured is 
emphatically a party, and in every instance has an op- 
portunity to controvert the alleged grounds of condem- 
nation, by proving, if he can, the neutrality of the 
property. Ihe master is his immediate agent, and he 
is also bound to act for the benefit of all concerned, so 
that, in this respect, he also represents, the insurer. 
That irregularities have sometimes taken place, to the 
exclusion of a fair hearing of the parties, is not to be 
denied. But this furnishes no good reason against the 
adoption of a general rule. A spirit of comity has in- 
duced the courts of England to presume that: foreign 
tribunals, whether of prize or municipal jurisdiction, 
will act fairly, and will decide according to the laws 
which ought to govern them ; and public convenience 
seems to require that a question, which has once been 
fairly decided, should not be again litigated between the 
same parties, unless in a court of appellate jurisdic- 
tion. 


The irregular and unjust decisions of the French 
courts of admiralty of late years, have induced even 
English judges to doubt of the wisdom of the above 
doctrine in relation to foreign sentences, but which they 
have acknowledged to be too well established for English 
tribunals to shake ; and the justice with which the same 
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charge is made by all neutral nations against.the English 
as well as against the French courts of admiralty, da- 
ring the same period, has led many. American jurists to 


question the validity of the doctrine in ‘the courts of , 


our own country. It is said to be a novel dactrine, 
lately sprung up, and acted upon asa rule of decision 
in the English courts, since the period when English 
decisions have lost the weight of authority in the courts 
of the United States. It is this position which I shall 
now examine, acknowledging that I do not hold myself 
bound by such decisions made since the revolution, als 
though, as evidence of what the law was prior to that 
period, I read and respect them. 


The authority of the case of Hughes v. Cornelius, the 
earliest we meet with as to the conclusiveness of a fo- 
reign sentence, is admitted ; but its application toa 
question arising under a warranty of neutrality between 
the insurer and insured, is denied. It is true that, in 
that case, the only point expressly decided was, that the 
sentence was conclusive as to the change of property 
effected by the condemnation. But it is obvious that 
the point decided in that case depended, not upon some 
new principle peculiar to the sentences of foreign courts, 
but upon the application of -a general rule of law to such 
sentences. 


This case, as faras it goes, places a foreign sentence 
updn the same foundation as the sentence or decree of 
an English court.acting upon the same subject ; and we 
have seen that, by the general rule of law, the latter, if 
conclusive at all, is so as to the fact directly decided, “as 
well as to the change of property produced by’ the 
establishment of the fact. Hence it would seem to fol- 
low, that if the sentence of a foreign court of admiralty 
be conclusive as to the property, it is equally conclusive 
of the matter or fact directly decided. | What is the 
matter decided in the case under consideration ?—That 
the vessel was seized whilst attempting to break a block- 
ade, in consequence of which she lost her neutral clit® 
racter ; and the change of property produced ‘by the 
sentence of condemnation is a consequence of the mat- 
ter decided, that she was, in effect, enéniy-property. 
Can the parties to that sentence be bound by so much of 
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it as works a loss of the property, because it was de- 
clared to be enemy-property, and yet be left free to 


Crovupson 


v. 
Lzowary. 


e anew int some other form, the very point decided wy 


from which this consequence flowed? upon what 
just principle, let me ask, shall a party to a suit, who 
has once been heard, and whose rights have been de+ 
cided by a competent tribunal, be permitted in another 
court of concurrent jurisdiction, and, ina different form 
of action, to litigate the same question, and to take 
another chance for obtaining a different result ? _ I con- 
fess I am strongly inclined to think that the case of 
Hughes v. Cornelius laid a strong foundation for the 
doctrine which was built upon it, and which for many 
years past has been established law in England. This 
opinion is given with the more confidence, when I find 
it' sanctioned by the positive declarations of distinguish- 
ed Jaw characters—men who are, of all others, the best 
able to testify respecting the course of decisions upon 
the doctrine I am examining, and the source from which 


. itsprung. 


- In the case of Lothian v. Henderson, 3 Bos. & Pull. 
499. Chambre, J. speaking upon this point, says that 
the sentence of the French court was in that case con- 
clusive against the claim of the assured, “ agreeable to 
all the decisions upon the subject, beginning with the 
case of Hughes v. Cornelius, (confirmed as that was by 
the opinion of Lord Holt in two subsequent cases,) and 
= them down to the present period. It is true,” 


observes, “ that in Hughes v. Cornelius, the question’ 


upon the foreign sentence arose in an action of trover, 
and not in an action on a policy of assurance, where the 
non-compliance with a warranty. of neutrality is in dis- 
pute. But from that period to the present, the doctrine 
there laid down respecting foreign sentences has been 
considered equally applicable to questions of warranty 
in actions on policies, as to questions of property im ac- 
tions of trover.” Le Blanc, J. says, ** that these sen- 


~tences are admissible and conclusive evidence of the 


fact they decide, it seems not safe now to question : 
From the time of Car. II. to this day, they have been 


received as such, without being questioned. In the- 


discussion of the nature of such evidence before this 
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house in 1776, ‘it seems not-to have been controverted; 
and the cases, I may say, are numberiess, and the pro- 
perty immense which have been determined. on the con- 
clusiveness of such evidence, in many of which cases, 
the forms in which they came before the courts in West- 
minster-Hall were such as to have enabled the parties, 
if any doubt had been entertained, to have brought the 
question before a higher tribunal.” Lawrence, J. also 
speaking of the legal effect of a foreign sentence upon 
this point, says, “‘ as to which, after the continued 
practice which has taken place from the earliest period, 
in which, in actions on policies of insurance, questions 
have arisen on warranties, to admit such sentences in 
evidence, not only as conclusive in rem, but also as con- 
clusive of the several matters they purport to decide 
directly, I apprehend it is now too late to examine the 

ractice of admitting them to the extent to which they 
Live been received, supposing that practice might, ‘upon 
the argument, have appeared to have been doubtful at 
first.” Rodke, J. Lord Eldon, and Lord Alvaniey, all 
concur in giving the same testimony, that the doctrine 
under consideration had been established for a long pe- 
riod of years, by a long series of adjudications in the 


courts of Westminster-Hall. 


I cite this case for ne other purpose but =o by 
the most respectable testimony, that the case of Hughes 
v. Cornelius, decided in the reign of Car. II. had, by 
a uniform course of decisions from that time, been con- 
sidered as warranting the rule now so firmly established 
in England. And when the inquiry is, whether the ap- 
plication of the principle laid down in that case to ques- 
tions arising on warranties in actions en policies, be of 
ancient or modern date, I think I may safely rely upon 
the declarations of the English judges, when they con- 
cur in the evidence they give respecting the fact. Itis 
true that no.case was cited at the bar recognizing the 
application of the rule to questions between the insurer 
and insured, prior to the revolution, except that of 
Fernandez v. Da Costa, which I admit was a‘Nisi Prits 
decisions But were I convinced that the long series of 
decisions upon this point, from the time of Hughes v. 
Cornelius, spoken of by the judges in the case of Lo- 
thian vy. Henderson, had been made at Nisi Prius, it 
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would not, in my mind, weaken the authority-of the 
doctrine... It would prove the sense of all the judges 
of England, as well as of the bar, of the correctness 
and. legal validity of the rule. It is not to be supposed 
that if a doubt had existed respecting the law of those 
decisions, the point would not have been reserved fora 
more deliberate examination, before some of the courts 
of Westminster-Hall... But the case of Fernandez v. 
Da Costa receives additional weight, when it is recol; 
lected that the judge who decided it was Lord Mansfield, 
and when upoa examining it, we find no intimation from 
him that there was any novelty at that day in the doc- 
trine.. To this stromg evidence of the antiquity of the 
rule, may be added that of Judge Buller, who, at the 
time he wrote his Misi Prissy: considered it as then es- 
tablished. 


Coonmes 


Lashom: 
ye 


That the doctrine was considered as perfectly fixed — 


in the year 1781, is plainly to be inferred, from the 
case of Bernardi v. Motteux, decided in "that year. 
Lord Mansfield speaks of it as he would of any other 
well established principle of law, declaring in general 
terms, that the sentence, as to that which is within it, is 
conclusive against all persons, and cannot be colla 

controverted in any other suit. The only difficulty in 
that case was, to discover the real ground upon which 
the foreign sentence proceeded, and the court in that 
and many subsequent cases laid down certain principles 
auxiliary to the rule, for the purpose of ascertaining 
the real import of the sentence in relation to the fact 
decided as between the insurer and insured. — For if 
the sentence did not proceed upon the ground of the 
property not being neutral, it of course concluded no- 
thing against the insured ; since upon no ether ground 
could the sentence be said to falsify the warranty. 


It was admitted by the counsel for the insured, that, 
as between him and the insurer, the sentence is prima 
facie evidence of a non-compliance with the warranty. 
But if they are right in their arguments as to the incon- 
clusiveness of the sentence, I would ask for the au- 
thority upon which the sentence can be considered as 
prima facie evidence. Certainly no case was referred 
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to, and I have not met with one to warrant the pesition.- 
If .we look to general principles applicable to domestic, 
judgment, they are opposed to it. We have seen that: 
the judgment is conclusive between the same parties, 
the same matter coming incidentally in question, 
The judgment of a foreign court is equally conclusive, 
except in the single instance where the party claiming. 
the benefit of it applies tothe courts in England to en- 
force it, in which case only the judgment is prima facie 
evidence. But it is to be remarked, that in such a case, 
the jadgment is no more conclusive as to the rightit 
fare ro oy than as to the fact it decides... Now. it is 
admitted that the sentence of a foreign court of admi- 
ralty is conclusive upon the right to the property in 
uestion ; upon what principle, then, can it be prima 
Jacie evidence, if not conclustve, upon the facts soneee 
decided. A domestic judgment is not even prima fa 
evidence between those not parties to it, or those: 
ing under them, and that would clearly be the rule, and 
for a similar reasen as to foreign judgments. If bes 
tween the same parties, the former is conclusive as to 
the right and as to the facts decided, This principle, if 
applied at all to. foreign sentences, which it cerjainly 
is, iseither applicable throughout, upon the ground that 
the parties are the same, or if not so, then by analogy 
to the rule applying to domestic p judgments, the senses 
cannot be evidence at-all, 


Upon the whole, I am clearly of opizion, that the 
sentence of the court of admiralty at Barbadoes, con- 
demning the brig Fame and her cargo as prize, on ac- 
count of an attempt to break the blockade of Marti- 
nique, is conclusive evidence in this case against the 
insured, to falsify his warranty of neutrality, 


If the injustice of the belligerent powers, and of 
their courts,,should render this rule oppressive to the 
citizens of neutral nations, I can only say with the 
judges who decided the case of Hughes y. Cornelus, 
let the government in its wisdom adopt the pro 
means to remedy the mischief. I hold the rules of law, 
when once firmly established, to be beyond:the controul 
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of those,who are merely to pronounce what the law is, 
and if from any circumstance it has become impolitic, 
jma national point of view, it is for the nation to annul 
orto modify it. »Till thisis done, by the competent au- 
thority, I consider the rule to be inflexible.* 
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FHE UNITED STATES v. THE SCHOONER T#e Usitep 


BETSEY AND CHARLOTTE, AND 
HER CARGO. 


— 


THIS was an appeal from the sentence of the circuit 
court of the district of Columbia, reversing that of the 
district court, which condemned the schooner Betsey 
and Charlotte, and her cargo, as forfeited, for a viola- 
tion of the act of congress of the 28th of February, 
1806, entitled, * An act to suspend the commercial in- 
tercourse between the United States and certain parts 


of the island of St. Domingo.” Laws U. S. vol. 8. 
p- 11. 


The libel being filed, and the monition returned ex- 
ecuted, the claimant appeared, and having given /fide- 
jussory caution, to respond the costs, offered a plea 
admitting all the facts charged in the libel, excepting 
the voluntary carrying of the vessel into the port of 
Cape Frangois, the prehibited port mentioned in the 
libel, which he denied, and “ thereof put himself on the 
country.” But the district judge rejected the plea, ‘and 
ordered the claimant to answer on oath: whereupon 
the claimant offered the same denial on oath, by, way of 
answer ; to the receiving of which the attorney for the 
United States objected, unless the claimant would make 
eathto answer truly all interrogatories which might be 


* Judges Chase and Livingston dissented ; and Judge Todd, not 
having been present at the argument, gave no opinion. So that 
this judgment is reversed by the opinions of Varshall, Ch. J. Cush- 
ing, Washington, and Folinson, Justices. 
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All seizures 
under laws of 
impost, navi- 
gation ortrade 
of the United 
States, where 
the seizures 
are made on 
waters navi- 
gable from the 


_ sea by vessels 


of ten or more 
tons barthen, 
are civil cau- 
ses of admi- 
ralty and ma- 
ritime juris- 
diction, and 
are to be tried 
without a jury. 

Quere whe- 
ther the an- 
swer of the 
claimant to 
the libel, 
ought not al- 
ways to be 
upon oath if 
required; and 
whether he is 
not bound to 
submit to an- 


swer interro- - 


gatories upon - 
oath, viva voce 
in open conrt. 
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Whether on 
the trial of a 
vessel for vio- 
lation of the 
law prohibit- 
ing inter- 
course with 
certain ports 
in St. Domin- 
ge, evidence 
be admissible 
that other ves- 
sels belong- 
ing to the 
same owner, 
were at the 
same _ prohi- 
bited port at 
the sametime; 
as a circum- 
stance tend- 
ing to discre- 
dit the evi- 
dence of dis- 
tress set up 
as an excuse 
for going to 
such prohibit- 
ed port ? 
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put to him relative to the cause ; but the judge over- 
ruled the objection, and received the answer, saying 
that the United States might except to the answer, in 
the same manner as to an answer in chancery; or, 
might reply, setting forth new facts not inconsistent 
with the libel, and put interrogatories thereupon, as 
upon the allegations in a bill in chancery, which, if 
proper and pertinent, must be answered ; as was done 
in the case of Maley v. Shattuck, (ante, vol. 3. p. 458.) 


The attorney for the United States filed a replication, 
and propounded interrogatories, which he prayed might 
be answered by the claimant. viva voce, in open court. 
To this the claimant objected, but the judge overruled 
the objection. 


The Betsey and Charlotte sailed from Alexandria in 
September, 1806, with a clearance for St. Fugo ‘de 
Cuba. weal 


Upon the trial, the attorney for the United States 
produced and offered evidence, that during the months 
of August and September in the same year, two other 
vessels, owned in whole or in part by the claimant, 
sailed from Alexandria, with clearances for St. fago 
de Cuba, and, as well as the Betsey and Charlotte, ar- 
rived at Cape Frangois. To this evidence the claimant 
objected, but the judge overruled the objection, and 
heard the evidence. 


From the sentence of condemnation by the district 
judge, the claimant appealed to the circuit court, and 
new evidence being admitted, the sentence was reversed 
and restoration awarded. From this sentence, the 
United States appealed to this court, where witnesses 
were examined viva voce, both on the part of the United 
States and on that of the claimant. , 


C. Lee, for the claimant, stated that he should con- 
tend, 


1. That the proceedings ought to have been accord- 
ing to the course of the common law, and the facts 
pught to have been tried by a jury. 





ay a 


~ @ TAA eae OO U.mGSlmUmGlUC SUC COU! 





’ 


t 


pe ee _ 


a 


.. 
ts 





FEBRUARY, 1808. 445 


2. That the judge ought not to have compelled the TweUsitep 


claimant to answer upon oath ; and, 


8. That the vessel ought tobe acquitted upon the facts 
of the case. 


Jones, for the United States, was stopped by the 
court, who expressed a wish to hear the other side. 
He wished, however, to be heard, upon the question of 
putting the claimant to answer upon oath, and was in- 
d 


ulged. 


He observed that this was not a proceeding in per- 
sonam, but in rem. The United States did not bring 
in the claimant by process, and compel him to answer 
upon @ath, as is done in chancery cases ; but the claim- 
ant comes in voluntarily to support his interest, and 
submits to the jurisdiction of the court. He ought to 
come with clean hands and a pure heart. If this be acase 
of rte: 4 jurisdiction, the proceedings must be ac- 
cording to the course of the civil law, where the prac- 
tice universally has been to try cases without a jury. 
Wood’s Inst. Civ. Law, 133. 2 Browne's Civ. Law, 
248,249. 413. 415, 416. 1 Browne, 472.474. Maley 
vi Shattuck, (ante, vol. 3. p. 458.) 1Domat. 460. s. 4. 
Such also was the understanding of the legislature, 
when they established a fee for the drawing of the in- 
terrogatories. Laws U.S. vol. 2. p. 222. 


The: exception in the English statutes applies only to 
the: ecclesiastical courts, and to those interrogatories, 
the answers to which might subject the party to eccles#- 
astical censures, ) 


But the act of congress upon which this libel is 
founded does not make it criminal in the person to trade 
to St. Domingo. It only subjects to forfeiture the pro- 
perty, and renders the party liable upon his bond. 


Youngs, contra. 


There canbe no case of admiralty jurisdiction, un- 
less it be a case under the law of nations. Cases of 
revenue or of municipal seizure are not cases of ad- 
miralty and maritime jurisdiction. 


STATES 
v. 
Betsey, &c. 
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The 9th section of the judiciary act, (vgl. 1. pe $3,) 
merely gives to the district court jurisdiction of cases ¢ 
seizure, but does not make them cases of admi . 
And in all cases at common law, the trial by jury 1s 
guarantied by the constitution of the United States, 
The act under which this prosecution is commenced, 
does not direct the form of trial. 


The district court, as a court of admiralty, is a court 
of limited jurisdiction ; and in this case, the libel does 
not state that the seizure was made on waters which are 
navigable from the sea by vessels of ten or more tons 
burthen. The fact is not alleged which alone covld 
make it a case of admiralty jurisdiction. 


In England, a seizure for violation of the navigation 
act is tried by information in the court of exchequer, 
according to the course of the common law. 


It is contrary to the principles of the common law to 
make a man criminate himself. 


\ Marsan, Ch, J.'said the court wished to hear 
the counsel for the United States on the question of 
fact. ) 


Fones. Itis to be understood, then, that the court 
i8 satisfied as to the questions of law? bs 


MarsHatt, Ch. J. No attempt has been made to 
distinguish this case from those of The Vengeance, 3 
Dallas, 297. and The Sally, (ante, vol. 2. p. 406.) 
‘Those cases have settled the law, and unless this case 
can be distinguished from those, the court does not 
think an argument necessary.* 


* C. Lee. 1 hopeto show that this case is distingwishable from 
those ; and to be permitted to argue at large the point of law, that 
this is not a case of admiralty jurisdiction. I argued the case of 
the Vengeance, and I know it was not so fully argued as it might 
have been ; and some of the judges may recollect that it was rather 
a sudden decision. 


Cuase, J. I recollect that the argument was no great thing, 
but the Court took time and considered the case well. The reason of 
the legislature for putting seizures of this kind on the admiralty 
side of the court was the great danger to the revenue if such cases 
should be left to the caprice of juries 





ate air aen®? 4 ch 22. fle oe) eee eee. 








FEBRUARY, 1908... 447 


It is intends that it does not appear upon 782 UxiTE» 
of the libel that the seizure was made. upon S74xm 
\é igable from the sea by: vessels of ten and more Baxi, &e. 
en, ‘But it is stated in the libel that the ves- 
el_was more than ten tons burthen, that the seizure ~~ . 
made in the rt of Alexandria, and thatthe vessel 
had sailed from rt to the West-Indies, ey 
to Alexandria, from whence it necessarily follows, that 
the waters of the port of Alexandria are navigable from 
the sea by vessels “of ten and more tons burthen. Be- 
sides, this court is bound to take notice of the ports of 
for foreign vessels established by law; and - 
port Of ‘Alexandria is’ ‘one of those ports. 


oe 


nw 


In the case of The Vengeance, the court officially 
took notice that the bay of Sandy-Hook, canine” wa- 
ters navigable, &c. ‘ 


If the jurisdiction appears by necessary inference 
frem what is stated, it is sufficient. 


C. Lee; contra. 


f “By the 3d article of the cma alfShahak the United 
States, the judicial power of the United States is ex- 
tended * to all cases of admiralty and maritime jurisdic- 
tion.” . Congress could not make cases of admiralty 
and maritime jutisdiction ; and under that elause-of.the - 
constitution they could not give their courts jurisdiction 
of a case which was not of admiralty and maritime ju- 
risdiction at the time of the adoption of that constitu- 
tion. The question, then, is, whether, a cep alekie 
y the understanding of the of this country at 
P time, a seizure of a vessel, within the body of a-coun- 
ty, forbreach of a municipal law of trade, was a case 
of admiralty cognizance. , It certainly was never ‘so 
consi in England, from whence we draw all our 
" ideas 0 admiralty j Jeusictoa. All seizures in that 
of country for violation of the laws of revenue, trade, or 
“navigation are tried by a jury in the court of exchequer 
according to the course of the common law. There is. 
nothing in the course of proceedings in rem which re- 
2 quires that they should be in a court of admiralty. A 
y Volk IV. ; 31 
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* TxxUssz"D court of common law.is as competent to the trial. 
Srat®s cases as a court of Sdeairallg? The high ‘court of ¢ 
Berser, &c. Miralty in England exercises no original jurisdiction i 
eps revenue cases. It hears only appeals insuch cases frc 
the viee-admiralty courts in the colonies, to whor 4 th 
jurisdiction is given by an act of parliament. 2 Browne, - 
Civil Law, 402. 2 Rob. 189% TheSarah. 4 Inst. 138. 
139. 2Browne, 75.78. 3 Bl Comm. 106. Parker, 
23. 273. 


Nor were such cases ever s by the Peon ple . 
this country to be rightfully classed among cau St : | 
admiralty. It was one.of our sefious grievancés, and 
of which we complained against Great Britain in our 
remonstrances to the King, and in our addresses to the 
people..of Great Britain, while we were colonies, that : 
the jurisdiction of the courts of vice-admi was 
extended to cases of revenue, Fournals of the old Con- 
gress, vol, 1. p. 47. Such being the understanding of 
the people of this country at the adoption of the consti- 
tution, we are to presume that the words “ cases of ad- 
miralty and maritime jurisdiction,” did not inelude cases 
of seizure like the present. The 9th section of the ju- 
diciary act (vdl. 1, p-.53.) is to be construed with a re- 
ference to the meaning of those expressions m the con- 
stitution ; and if it cannot, consistently with the force 
of its terms, be reconciled with the constitution, it 
must yield to the superior obligation of that instrument. 
The words of that section of the act, as far as they af- 
fect the present question, are, ‘‘ and shall also have ex- . 
elusive original cognizance of all civil causes of. admi- 
and maritime jurisdiction, including all’ seizures 
et laws, of impost, navigation, or trade, of the Uni- 
ted States, where the seizures are made on, waters which 
are navigable from the. sea by vessels of ten or more 
tons burthen, within their respective districts as well as 
upon the high seas: saving to suiters, in,a/l cases, the 
right of a common Jaw remedy,, where the dikteas law 
is competent.to give it; and -shiall, also have exclusive 
original cognizance. of all seizures on land, or other 
waters than as aforesaid, made, and of all suits for 
igevattins and forfeitures incurred under the laws of the 
nited States,” . “ And the trial of issues in fact in the 
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district courts, in all causes, except civil causes of.ad- Tux Usutev 
miralty and maritime jurisdiction, shall be by jury.” “St7** 

* hh , . “4 : Bs , . 
-, The word “ including,” means only, moreover, ‘or, ee 
as well as. , 


Se a 


' The district court ‘shall have exclusive original cog- 
nizance of all civil causes of admiralty and maritime 
jurisdiction, including, within its exclusive original 
cognizance, all seizures, &c. It does not mean inclu- © 
ding within the expression “ all civil causes of admiral- 
ty,” &c. If such cases of seizure were civil causes of 
admiralty and maritime jurisdiction, there was no ne- 
cessity to enumerate them, because the expression, al/ 
civil causés of admiralty, &c. certainly included them. 
If they were not civil causes of admiralty and maritime 
jurisdiction, congress could not make them such, nor 
by forcing them into that class, deprive the citizen of 
his right to a trial by jury. Congress had no such in- 
tention, for in the very same breath they say, .“* saving 
to suiters, in all cases, the right of a common law re- 
medy, where the common law is competent to give it.” 
‘We have seen that in all cases of seizure for breaches 
of the laws of revenue, trade or navigation, the’ com- 
mon law is competent to give a remedy; and conse- 
quently this suiter is entitled to it. r 
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The several acts of congress creating forfeitures for 
breaches of the laws of revenue, &c. all seem fo refer 
to the exchequer practice, rather than to that of ‘the ad- 
miralty. wo Bre 
In the act for registering vessels, passed the Sist'of ¢ 

December, 1792, (Oswald’s edition of the Acts of Gon- 
gress, vol. 2. p. 134. 144. sect. 4. and 16.) if the oWn- 
er shall take a false oath, “ there shall be a forfeiture of 
the vessel, &¢. or of the value thereof, to be recovered 
with costs of suit,” of the person taking the false oath. 
So in case of the sale of a vessel to a foreigner it shall 
be forfeited in a certain case, “* provided that if it ‘shall 
be made appéar to the jury before whom the trial for 
such forfeiture shall be had, that,” &c. and the penal- 
ties and forfeitures, under that act were to “be sued 
for, prosecuted and recovered,” in such courts, &c. 
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as penalties and forfeitures under the act for the colles- 
tion of duties, &c. Hence it is.evident that. 

intended that all cases of forfeiture should be tried by 
jury. The expressions in the act respecting regis- 
tering of vessels, explain what may {otherwise appear 
doubtful in the act concerning the collection of duties, 
as to the mode of prosecution. : 


So in the att suspending intercourse with France, vol. 
1. p. 245. offending vessels are made liable to be seized, 


‘“‘ and may be prosecuted and condemned in any cércuit 


or district court of the United States, which shall be 
holden within or for the district where the seizure shall 
be made.” 


But by the judiciary act no circuit court could take 
original cognizance of civil causes of admiralty and 
maritime jurisdiction ; hence it is obvious that congress 
did not consider such seizures as civil causes of admi- 
ralty, &c. The forfeiture.also is to accrue to any 


son “ who will inform and prosecute for the same,” . 


which shows that the proceedings were to be at com+) 


mon law. 


All the forfeitures under the act for the collection of 
duties, are to be recovered in the same way.-»Some of 
them being cases of seizure on land, must be tried. by 
jury, therefore aif must. And in sect. 71. (vol. 4. p. 
391.) it is said, “ in actions, suits or informations t6 
be brought, where any seizure shall be made pursuant 
to this act, if the property be claimed by, any person, in’ 
every such case the onus probandi shall be upon such 
claimant.” These expressions all indicate proceedings 
at common law only. 


The 89th sect. in p. 427. speaking of the recovery 
of penalties, clearly refers to suits at common’ law; 


and when speaking of forfeitures, it says, ‘and. all * 


ships, goods, &e. which shall become forfeited in vir- 
tue of this act, shall be seized, libelled and prosecuted 
as aforesaid;” referring to the mode of prosecution 
pointed out for the recovery of penalties. Here if the 
word. “ fibelled” had not been used. there could be no 
doubt. But the expression ** /ibelled” relates as*well to 
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seizures on land, as to’seizures on water ; buf seizures 
ondandmust be tried by jury according to the course 
ofthe common law. The word libel therefore doesnot 
refer exclusively to admiralty proceedings. 


‘Phe Excise Law; vol. 1. p. 313. makes no distinction 
between seizures made at land, and those made on 
water. 


By the sth amendment to the constitution, no person 
shall be» deprived of property, without due process of 
law; which means by due process of the common 
law. 


By the 7th amendment, in suits at common law the 
right of trial by jury shall be preserved, i. e. continued 
as it then was. At that time all municipal seizures 
were triable at common law. , 


The act prohibiting the intercourse with St. Domingo 
differs from that under which the Vengeance was prose- 
cuted. 


There the mode of prosecution was declared to be 
the same’as for penalties and forfeitures under the act 
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for collecting-duties ; but here no mode of prosecution » 


is prescribed. 
The act creates two offences. 


1. Sailing to St. Domingo without being destined for 
that island. 


2. Being destined and sailing for a prohibited: port 
without arriving there. ‘The offence of destination is 
an offence on land and to be tried by the course of the 


common law. Hence also it may be inferred that the ' 


other offence is to be tried in the same manner. No 
difference is made by ‘the statute. 


The act requires bonds to be given which are forfeit- 
' ed if the offence has been committed. Suits at common 
law upon these bonds are now pending. If these had 
. been tried first the facts must have been decided by a 
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aeUstreo jury, and by the 7th amendment of the. constitution, 
Stars no fact tried by a jury, shall be/otherwise re-examin- 
Betsey, &c. €@ in any court of the United States than according te 
nw the rules of the commontaw.” The consequence would 
have been that this case, involving the same fact, be- 
tween the same parties, could not have been otherwise 
tried than by a jury. Itcould not have been the inten- 
tion of congress that in one case the same fact should 

be decided by the judge, and in the other by a jury. 


The case of the Sally was decided upon the authority 
of that of the Vengeance, without argument; and is 
therefore of no authority. 


Rodney, Attorney-General, in reply, was stopped by 
the court as to the Jaw of the case. 


MarsnHatz, Ch. J. The court considers the lawas 
completely settled by the case of the Vengeance. A 
distinction has been attempted to be drawn between 
this case and that, but the court can see no difference, 
It is the place of seizure, and not the place of com- 
mitting the offence, which decides the jurisdiction. 


It has been said the word “ including” means moré- 
over, or as well as.; but if this was the meaning of the 
legislature it was a very embarrassing mode of express- 
ing the idea. It is clear that congress meant to dis- 
criminate between seizures on waters nawigable from 
the sea, and.seizures upon land or upon waters not na- 
vigable ; and to class the former among the civil causes 
of admiralty and maritime jurisdiction. 


The only doubt which could arise would be upon the 
clause of the constitution respecting the trial by jury. 
But the case of the Vengeance settles that point. 


The sentence of the circuit court was reversed, and 
that of the district court affirmed. 





























APPENDIX. 


Note (A.) 


DOCUMENTS, 


ACCOMPANYING THE PRESIDENT’S MESSAGE OF JANUARY 22, 1807. 


a 


WILKINSON'S FIRST AFFIDAVIT. 


UNITED STATES v. BOLLMAN AND SWARTWOUT. 


» 1, JAMES WILKINSON, brigadier general and commander in chief. 
the army of the United States, to warrant the arrest of doctor Erick 
man, on a Charge of treason, misprision of treason, or such other 
against the government and laws of the United States, as the following 
may charge him with, on my honour as a soldier, and on 
Ev ists of Almighty God, do declare and swear, that on the six 
of November last, when in command at Natchitoches, I received by 
hands of a Frenchman, a stranger to me, a letter from doctor Erick 
man, of which the following is a correct copy. 


New-Orleans, September 27, 1806. 
« SIR, : 


2, 


Eestiie 


“ T HAVE the honour to forward to your excellency the enclosed letters, 
which I was cha to deliver to you by our mutual friend. I shall remain 
for some time at this place, and should be glad to Jlearn where and whent 
may have the pleasure of an interview with you. Have the goodness te in- 
form me of it, and please to direct your letter to me, care of 
er inclose it under cover to them. 


~~ 


I have the honour to be, 
With at respect, Sir 
our excellency’s most obedient servant, 
(Signed) * ERICK BOLLMAN. 
« Gen. WILKINSON.” 


Vol. IV. 3™M 
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Covering a comniunication in from colonel Aaron Burr, of which 
the following is substantially as fair an interpretation as I have heretofore 
been able to make, the original of which I hold in my possession: “ I ( Aaron 
burr) have obtained funds, and have actually commenced the entérprise. 
Detachments from different points and: under different pretences, will ren- 
dezvous on the Ohio, Ist -Nevember. Every thing’ internal and external 
favours views ; protection of England is secured. T.* is gone to Jamaica to 
arrange with the admiral on that station, and will meet at the Mississippi 
England navy of the United States are ready to join, and final or- 
ders are given to my friends and followers ; it will be an host of choice spi- 
rits. Wilkinson shall be second to Burr only ; Wilkinson shall dictate the 
rank and promotion of his officers. Burr will proceed westward Ist A 
never to return ; with Aim go his daughter ; the husband will follow in Octo- 
ber with a corps of worthies ; send with an intelligent and confidential 
friend, with whom Burr may confer; he shall return immediately with 
further interesting details : this is essential to concert and harmony of 
movement ; send a list of all persons*Known to Wilkinson west of the moun- 
tains, who could be useful, with a note delineating their characters. 








By your messenger send me four or five of the commissions of your offi- 
cers, which you can borrow wnder any pretence you please ; they shall be 
returned faithfully : already are orders-to the contractor given to forward 
six months’ provisions to points Wilkinson may name : this shall not be used 
until the last moment, and then under proper injunctions ¢ the project is 
brought t& the point so long desired: Burr guaranties the result with his 
life and honour, the lives, the honour, and fortunes of hundreds, the best 
blood of our country : Burr’s plan of operations is to move down ra 
from the falls on the fifteenth of November, with the first five hundred ‘or 
ore thousand men, in light boats, now constructing for-that ‘purpose ; tovbe 
at ‘Natchez between the fifth and fifteenth of December, then to ‘meet Wik 
kinson ; then to determine whether it willbe expedient in the’fitst instance 
to seize on or pass by Baton Rouge : on receipt of this send Burr an an- 
swer ; draw on Burr for all expenses, &c. ‘The people of the’ Sunliiod 
which wé-are going are prepared to receive us : their agents how with’ 
say, that if we will protect their religion; and will not subject‘them to a fo- 
reign power, that in three weeks all will be settled. The Gods invite te 
glory and fortune: it rernains to be seen, whether we deserve the boon : 
the bearer of this goes express to you ; he will hand a formal letter of in- 
troduction to you from Burr, a copy of which is hereunto subjoined ¢ he is a 
man of inviolable honour and pertect discretion ; formed to execute rather 
than to project ; capable of relating facts with fidelity, and incapable of ‘re- 
lating them otherwise : he is thoroughly informed of the plans and intentions 
of » and will disclose to you as far as you biasire, and no fur- 
ther : he has imbibed a-reverence for your character, and may be: embar- 
rassed in your presence ; put him at ease-and he will satisfy you's doctor 
Boliman, equally confidential, better informed on the subject, and more in® 
telligent, will hand this duplicate. — ; 


6 29th July.” 


ie? - 


* Truxton. 
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“The day aftér my arrival at this city, the 26th of November last, I re- 
éeived another letter from the doctor, of which the following.is a:correct.’ 
copy. “4 ; ‘ 


ee Ay, < . ’ te ipets 
“ New-Orleans, November 25, 1806, 
‘ a . Aki ad , an ye ¥ he. 
“SIR, & 
“< Your letter of the 16th inst. has been duly received ; supposing that you 
will be much engaged this morning, 1 defer waiting on your excellency till 
you will be pleased to inform me of the time when it will be convenient to 
you to see me, 


“] remain with great respect, a= ADs 
“ Your excellency’s most obedient servant, 
* ERICK BOLLMAN. 


“ His excellency gen. Wri K1nsoNn, Fauxbourg.” 


Marigny, the house between. Madame Trevigne 
M. Macarty. a 


On the. 30th of the same month I waited in-person on doctor E. BolJman, 
when he informed me’that he had not heard from colonel Burr sintve his ar- 
rival here, Dhatche (the said doctor E. Bollman) had sent dispatches to 
colonel Burr by a lieutenant Spence, of the navy, and that he had been ad- 
vised of Spence’s arrival at Nashville, in the state of Terence eee 
served that colonel Burr had proceeded too far to retreat ¥ he (colonel 
Burr) had numerous and powerful friends in the United States, who stood 

to er him with their fortunes, and that he mustsucceed. That 

e (the said E. Bollman) had written tocolonel Burr on the subject of | 
provisions, and that he expected a supply would be sent from ser oat 
and also from Norfolk, where colonet Burr had strong connecticns. I did 


not see or hear from the doctor again until the 5th inst. when J called on’ 


him the second time, ‘The mail having arrived the day before, I asked him 
whether he had received any intelligence from. colonel Burr ; he informed 
me that he had seen a letter from colonel Burr, of the 30th October, in 
which he (colonel Burr) gave assurances that he should be at Natchez with 
2,000 men on the 20th December, inst. where he should wait until he heard 
from this place ; that he would be followed by 4,000 men more, and that he 
(colonel Burr) if he had chosen, could have raised or got 12,000 as easily as 
6,000, but that he did not think that number necessary. Confiding fully im 
this information, I became indifferent about further disguise. I then told 
the doctor that I should most certainly oppose colonel Burr if he came this 
way. He replied that they must come here for equifments and shif- 
fing, and observed that he did not know what had passed between colonel 
Burr and myself, obliqued at a sham defence, and waived the subject. 


From the documents in my possession and the several communications, 
verbal as well as written, from the said doctor Erick Bollman, on this sub- 
ject, I feel no hesitation in declaring under the solemn obligation ef an eath, 


f 
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that he has committed misprision of treason against the government of the 


United States. ' 
(Signed) " . JAMES WILKINSON. 


Signed and sworn to this 14th day of December, 1806, before me one of . 


the justices of the peace of this county. 
(Signed) _ 3CARRICK. 


“ Philadelphia, July 25, 1806, 
«“ DEAR SIR, Mt . 
“ Mr. Swartwout, the brother of colonel S. of New-York, being on his way 


down the Mississippi, and one that he may pass you at some post on 
the river, has requested of me a letter of introduction which I give with 


picsmee, ashe is a most amiable young man, and highly respectable from. 


is character and connections. I pray you to afford him any friendly offices 
which his situation may require, and beg you to pardon the trouble which 
this may give you. 


“ With entire respect, 
“ Your friend and obedient servant, 
* A. BURR, A 
* His excellency general W1LKINSoN.” heen hand 
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MESSAGE 
FROM THE 


PRESIDEN?’ OF THE UNITED STATES, 


* 


TO THE 


~— wae SSS 


SENATE AND HOUSE OF REPRESENTATIVES. 


—— 


I RECEIVED from Gen. Wilkinson, on the 23d inst. his affidavit, char- 
ging Samuel Swartwout, Peter V. Ogden, and James Alexander, with the 
crimes described in the affidavit, a copy of which is now communicated to 
both Houses of .Congress. ma COIS ORS 


It was announced to me at 7 A time, that ar yt ae and Bollman, 
two of the persons apprehended by him, were arrived in this city, in custody 
each of a military r. Limmediately delivered to the pm thee of the 
United States, in this district, the evidence received against them, with in- 
structions to lay the same before the judges, and apply for their process to 
‘ bring the accused to justice, and I put into his orders to the officers 

having them in custody, to deliver them to the marshal on his application.» 


TH : JEFFERSON. 
January 26, 1807. 





a GB = 
“WILKINSON’S SECOND AFFIDAVIT. 


I, JAMES WILKINSON, brigadier general and commander in chief of 
the army of the United States, to warrant the arrest of Samuel Swartwout, 
James Alexander, Esq. and Peter V. Ogden, on a charge of treason, mispri- 
sion of treason, or such other offence against the government and laws of 
the United States, as the following facts may legally charge them with, on 
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the honour of a soldier, and on»the Holy Evangelists of Almighty 
deciare’and swear, that in the beginning of the month of October 
iu command at Natchitoches, a stranger was introduced to me 

Cushing, by the name of Swartwout, who a few minutes after the colomel re- 
tired from the room, s/i/i¢ into my hand a letter of formal intreduction from 
eolonel Burr, of which the following is a correct copy: 


“Philadelphia, 25thJuly, 1806. 


5 
i 


“ DEAR SIR, 


“ Mr. Swartwout, the brother of colonel S. of. New-York, being.on his way 
dewn the Mississippi, apd presuming that he may pass you at some post on 
the river, has requested of me a letter of introduction which’ I give with 
pleasure, as he is a most amiable young man, and highly respected from his 
character and connections. I pray you to afford him any. friendly offices 
which his situation may require, and beg you to pardon the trouble which 
this may give you. 

“ With entire respect, 
* Your friend and obedient servant, 

(Signed) “ A. BURR. 


“ His excellency general WiLKINSON.” 


Together with a packet which he informed me he was charged by the same 
person, to deliver me in frivate, this packet contained a letter in cypher 
from colonel Burr, of which the following is substantially as fair arinterpre- 
tation as I have héretofore been able to make, the original of which I hol@ 
in ‘my possession : 


«T, Aaron Burr, have obtained funds and have actually commenced the 
. rise. Detachments from different points-and under different pretences, 

will rendezvous on the Ohio, Ist November, Every ‘thing ‘imternal and ex~- 
terdal ‘favours views: protection of England is secured : ‘[—— is going to 
Jamaica, to arrange with the admiral on ‘that’ station ; it will meet*on thé 
Mississippi——England———Navy of the United States are ready to join, and 
final orders are given to my friends and followers: it will be an host of choice 
spirits. Wilkinson shall be second to Burr only : Wilkinson shall dictate the 
rank and promotion of his officers. Burr will proceed westward Ist August, 
never to return ; witb him go his daughter ; the husband will follow in Oc- 
tober, with a corps of worthies. 


“ Send forthwith an intelligent and confidential friend with whom Burr may 
confer; he shall return immediately with further interesting details: thisis 
essential to concert and harniony of movement : send a fist of all persons 
known to Wilkinson, west of the mountains, who may be useful, with a note 
delineating their characters. By your messenger send me four or five 6f the 
commissions of your officers, which you can borrow under any pretence you 
please ; they shail be returned faithfully. Already are orders to the:con- 
tractor given to forward six months’ provisions to points Wilkinson may name: 


this shall not be used until the last moment, and then under proper injine- . 


tions : the project is brought to the point so long desired : Burr guaranties 
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the result with his'life and honour ; with the divnge the hemes nndsfoonenme 
of hyupdreds,. the best blood of ur country, Burr’s plan of: is to. 
move down rapidly from the falls on the 15th November, with the first. 509 


or 1,000 men, in light boats now constructing for that purpose, to be at Nat-) . 


chez between the 5th and.1°.hof December ; there to meet, Wilkinson.;, there 
to determine whether it will be expedient in the first, instance to seize on or. 
pass by Baton Rouge : on receipt of this, send an answer ; draw on Burr for 
all expenses, &c. The people of the country to which we are going are pre- 
red to receive us: their agents now with Burr say, that if we will b 
tect their religion, and will not subject them toa foreign power, that in three 
weeks all will be settled. ‘The Gods invite to glory and fortune: it remains. 
to be seen whether we deserve the boon: the bearer of this. goes express to 
you ; he will.hand.a formal letter of introduction to.you from Burr ;.he is q 
man of inviolable honour and perfect discretion ; formed: to exeeute rather 
than to project; capable of relating facts.with fidelity, and i of rela- 
ting them otherwise : he is thoroughly informed of the plans and intentions of 
» and will disclose to you as far as you inquire, and 
no further : he has imbibed a reyerence for your character, and may, be,emé# 
barrassed in your presence ; put him at ease and he will satisfy you. 


29th July.” 


I instantly resolved to avail myself of the reference made to the bearer, 
and in the course of some days, drew from him (the said Swartwout), the 
following disclosure: ‘ That he had been dispatched by colonel Burr from 
Philadelphia, had passed through the states of Ohio and Kentucky, and pro- 
ceeded from Louisville for St. Louis, where he expected to find. me, but djs- 
covering at Kaskaskias that I had descended the river, he, procured a skiffy 
hired hands, and followed me down the Mississippi to Fort Adams, and 
thence set out for Natchitoches, in company with captains Sparks and Hooke, 
under the pretence ef a disposition to take part in the campaign against the 
Spaniards, then: ing. That colonel Burr with the support of a powerful 
association, e from New-York to New-Orleans, was levying an armed 
body of 7,000 men from the state of New-Yérk and the western statesand terti- 
tories, with a view to carry. an expedition against the Mexican provinces, and 
that 500'men under colonel Swartwout and a colonel or major Tyler, were te 
descend the Allegha 
and were ready.” I inquired what would be their course-; he -said, * thig 
territory would be revolutionized, where the people were ready to joim 
them, and that there would be some seizing, he supposed, at New-Orleans5 
that theyexp¢cted to be ready to embark about the first of February, and 
intended to land at Vera Cruz, and to march: from thence to Mexico,” 1 
observed that thene were several millions. of dollars in the’ bank of this 
place ; to which he replied, “ We know it full well ;” and .on, remarkitig 
that they certainly. did not .mean to violate. private property, he said they 
“ merely meant to borrow, and would return it ; that they must equip them- 
selves in New-Orlcans;.that they expected naval protection from Great 
Britain ; that the capt..— and the officers of our navy were so, di 
with the government that they were ready to jcin ; that similar disgusts pres, 
vailed throughout the western country, where the people were zealous ip 
favour of the enterprise, and that pilot boat built schooners were cont 
for along our southern coast for their service; that he had becn accompanied 
from. the falls of Ohio to Kaskaskins, and from thence to Fort Adams, by a 


4} 


ny, for whose accommodation light boats had been built | | 
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Mr. Ogden, who had proceeded on to New-Ofleans with letters from colonel 
Burr to his friends there.” Swartwout asked me whether T had heard from 
doctor Bollman ; and on my answering in the negative, he bat eA Ee 
surpfise, and observed, “ That the doctor and.a Mr. Alexander left 
Philadeiphia before him, with dispatches for me, and that/they were te 
proceed by sea to New-Orleans, where he'said they must have arrived.” 


Though determined to deceive him if possible, I could not refrain telling 
Mr. SwartWout it was impossible that I could ever dishonour my'Commiission ; 
and I believe I duped him by my admiration of the plan, and by observing, 
* That although 1 could not join in the expedition, the engagements which 
the Spaniards had prepared for me in my front, might prevent my opposing 
it :” YetlI did the moment I had decyphered the letter, put it into the 
hands of colonel Cushing, my adjutant and inspector, making the declaration 
that I should oppose the lawless-enterprise with my utmost force. Mr. 
Swartwout informed me he was under engagements to meet colonel Burr at 
Nashville the 20th of November, and requested of me to write him, which 
I-declined ; and on his leaving Natchitoches about the 18th of October, I im- 
mediately employed lieutenant T. A. Smith to convey the information, in 
substahce, to the President, without the commitment of names ; for, froth 
the extraordinary nature of the preject, and the more extraordinary appeal 
to me, I could not but doubtits reality, notwithstanding the testimony before 


me, and I did not attach solid belief to Mr. Swartwout’s $ respecting 
their intentions on this territory and city, until I received atory advice 
~ from. St. Louis. 


After my return from the Sabine, I crossed the country to Natchez, and 
on my descent of the Mississippi from that place, I found Swartwout aad 
Peter V, Ogden at Fort Adams: with the latter [held no pur tee: Bf 
was informed by Swartwout, that he (Ogden) had returned so far from New 
Orleans, on his route to Tennessee, but had been so much alarmed by certain 
reports in circulation that he was afraid to proceed. {| inquired whether he 
bore letters with him from New-Orleans, and was aad ks Gs , 
that he did not, but that a Mr. Spence had been sent ‘Pam ew-Orleans 
through the country to Nashville, with letters for colonel Burr. + 

T reached this city the 25th ultimo, and on the next morning James “Alex- 
ander, esq. visited me : he inquired of me aside whether I had ‘seen doctor 
Bollman, and on my answering in the negative, he asked me whether 7 
would suffer him to conduct Bollman to me, which T refased. “He appear 
desirous to communicate something, but I felt no inclination to inculpate 
young man, and he left me. A few days after he paid me a seCond visit, and 
seemed desirous to communicate, which I avoided until he had risen to t 
leave ; I then raised my finger, and observed, “ Take care, you are playin 
a dangerous game.” He answered, “ It will succeed.” I again e 
“Take care ;” and he replied with a strong affitmation, “ Burr will 
daith _to these corroborat 







here by the beginning of next month.” In a 
éircumstances against Alexander, I beg leave to rr to the accompany 
documents, A, B. From all which I feel no hesitation in declaring, un 
the solemn obligation of an oath, thatI do believe the said Swartwout, Alex- 


ander, and Ogden, have been parties to, and have been concerned in the ‘in- 
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surrection formed oo fegmning vip the. states and territories on the Ohio 
Mississippi rivers, against the laws and constitution of the United State 


(Signed) JAMES WILKINSON. © 


Sworn to, and subscribed before me, this 26th day of December, in the 
year of our Lord, 1806. % 


(Signed) | GEORGE POLLOCK, 


Justice of the Peace, for the. 
¥ county of Orleans. 
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The following are the depositions made in open court, and alluded to in the 
foregoing statement : 


> 


ove OO mmmermwrrerrTsS we eweeleoereeoee 


_ THE DEPOSITION OF WILLIAM EATON, ESQ. . 


a 


Early last winter, col. Aaron Burr, late vice-president of the United States, 
signified to me, at this place, that, under the authority of the general govern- 
ment, he was organizing a secret expedition against the Spanish provinces on 
our south-western borders, which cor wena: he was.to lead, and in which he 
was authorised to invite me totake the command of a divisien. I had never | 
before been made personally acquainted with col. Burr ; and, having formany | 
years been employed in foreign service, I knew but little about the estimation | 
this gentleman now held in the opinion of his countrymen and his government ; | 
the rank and confidence by which he had so lately been distinguished left me | 
no right to suspect his patriotism. I knew him a soldier. In case of a war | 
with the Spanish nation, which from: the tenor of the president’s message to | 
both houses of congress seemed probable, I should have thought it my duty | 
obey so honourable a call of. my country ; and, under that ingress I di 
engage to embark in the expedition. I had frequent interviews with cob | 
Burr in this city—and, for a considerable time, his object seemed to be to in- | 
struct me by maps, and other information, the feasibility of penetrating to | 
Mexico—always carrying forward the idea that the measure was authorised 
by gevernment. Atlength, some time in February, he began by degrees to 
unveil himself. He reproached the government with want of character, want 
of gratitude, and want ofjustice. He seemed desirous of aac resentment 
fn my breast, by dilating on certain injuries he felt I had suffered from refiec- 
tions made on the floor of the house of representatives concerning my - 
tions in Barbary, and from the delays of government in adjusting my claims 
for disbursements on that coast during my consular agency at Tunis ;.and he jj 
said he would point me to an honourable mode of indemnity. I now began fe | 
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entertain a suspicion that Mr. Burr was projecting an unauthorised mili 


_ expedition, which, to me, was enveloped in mystery ; and, desirous to draw 


an explanation from him, I suffered him tosuppose me resigned to his counsel. 
He now laid open his project of revolutionising the western country, .separa- 
ting it from the union, establishing a monarchy there, of which he was tobethe 
sovereigh, and New-Orleans to be his capital ; organising a force on the wa- 
ters of the Mississipi, and extending conquest toMexico. I suggested a num- 
ber of impediments to his scheme—such as the republican habits of the citi- 
zeus of that country, and their affection towards our present administration of 
government ; the want of funds; the resistance he would meet from the regu- 
lar army of the United States on those frontiers ; and the opposition of Miranda, 
in case he should succeed to republicanise the Mexicans. 


Mr. Burr found no difficulty in removing these obstacles—he said he had, 
the preceding season, made a tour through that country, and had secured the 
attachment of the principal citizens of Kentucky, Tennessee, and Louisiana, 
tohis person and his measures; declared he had inexhaustible resources te 
fundsg assured me the regular army would act with him, and would be rein- 
forced by ten or twelve thousand men from the above mentioned states and ter- 
ritory, and from other parts of the union ; said he had powerful agents in the 
Spanish territory ; and, as for Miranda, said Mr, Burr, we must hang Mi- 
randa. He now proposed to give me the second command in his army. I 
asked him whoshould have the chief command? He said, General Wilkin- 
son, l observed it wassingular that he should count on general Wilkinson ; 
the elevated rank and high trust he now held as commander in chief of our 
army and governor of a province, he would hardly put at hazard for any pre- 
carious prospects of aggrandizement. Mr. Burr. said, general Wilki 
balanced in the confidence of government, was doubtful of retaining muc 
longer the consideration he now enjoyed, and was consequently prepared to 
secure to himself a permanency. Iasked Mr. Burr if heknew pnerne ee 
son? He answered yes, and echoed the question. I said 1 knew him well. 
"What do youknow of him?” saidMr. Burr. I know, I replied,.that gene- 
ral Wilkinson will act as ieutenant to no man in existence, .“ You are.in an 


tenor of repeated conversations with Mr. Burr, I was induced to believe the 
plan of separating the union, which he had contemplated, had been communi- 
Gated to and approved of by general Wilkinson ; (though I now suspect it an 
artful argument of seduction ;) and he often expressed a full confidence that 
the general’s influence, the offer of double pay and double rations, the..pros- 
t of plunder, and the ambition of achievement, would draw the army inte 

is measures. Mr. Burr talked of the establishment of an independent govern- 
ment west of the Alleghany as a matter of inherent constitutional right of the 
people, a change which would erostenar ine place, and for the operation. of 
which the present crisis, was peculiarly favourable. There was, said he, no 
energy in the government’to be dreaded, and the divisions of political opinions 
throughout the union was a circumstance of which we should profit... There 
were very many enterprising men among us, who aspired to something beyond 
the dull pursuits of civil life, and who would volunteer in this pate so and 
the vast territory belonging to the United States, which offered to adventurers, 
and thé mines of Mexice, would bring strength to his standard from all quar- 
ters. I listened to the exposition of colonel Burr’s views with seeming acqui- 


error,” said Mr. Burr ; “ Wilkinson willact as lieutenant to me.” Fromthe ~ 





~~ ae oe” Ue See Ut ee Ce oe ek 2 Bee Tee eee 


ie ee ee ee ee, ee ed 








APPENDIX. 465 


escence. Every interview convinced me more and more that he had ized 
a deep laid plot of treason in the west, in the accomplishment of which he feit 
fully confident. ‘Till, at length, I discovered that hisambition was not bound- 
ed by the waters of the Mississippi and Mexico;-but that he meditated over- 
throwing the present govetnment of our country. He said, if he could gain 
over the marine corps, and secure the naval commanders, Truxton, . 4 
Decatur, and others, Ae would turn Congress neck and heels out of doors, as- | 
sassinate the President, seize on the treasury and the navy, and declare him- 
self the protector of an energetic government. The honourable trust of cor- | 
rupting the marine corps, and of sounding commodore Preble and captain De- | 
eatur, colonel Burr proposed confiding to me. Shocked at this proposition, I 
dropped the mask, and exclaimed against his views. He talked of the degra- | 
ded situation of our country, and the necessity of a d/ow by which its energy 
and its dignity should be restored—said, if that blow could be struck here at | 
this time, he was confident of the support of the best blood of America. I told 
colonel Burr he deceived himself in presuming that he, or any other many, | 
could excite a party in this country who would countenance him in sucha plot | 
of desperation, murder and treason. He replied, that he, perhaps, knew bet- 
ter the dispositions of the influential citizens of this country than I did. I told 
him one solitary word would destroy him. He asked, what word? Llanswere. 
ed, Usurfper ! He smiled at my hesitation, and quoted some great examples 
in hisfavour. I observed to him, that I had lately travelled from one extreme | 
of the union to the other; and, though I found a diversity of political opinion | 
among the le, they. appeared united at the most distant aspect of national 
danger. at, for the section of the union to which I belonged, I would vouch, | 
should he succeed in the first instance here, he would within six weeks after- _ 
ward have his throat cut by Yankee militia. 
Though wild and extravagant Mr. Burr’s last project, and though fraught | 
with premeditated slaughter, I felt very easy on the subject, because its de- 
feat he had deposited in my own hands. I did not feel so secure concerning that | 
of disjointing the union. But the very interesting and embarrassing situation | 
in which his communications placed me, left me, I confess, at a stand to know | 
how to conduct myself with propriety. He had committed no overt act of 
a jon against law. I could draw nothing from him in writing, nor could 
I learn that he had exposed his plans to any person near me, by whom my | 
testimony could be supported. He had mentioned to me no persons who were ~) 
principally and decidedly engaged with him, except general Wilkinson, a Mr. | 
Alston, who I found was his son-in-law, and a Mr. Ephraim Kibby, late acap- 
tain of rangers in general Wayne’s army. Satisfied that Mr, Burr was reso- | 
lute in pushing his project of rebellion in the west of the Alleghany, and ap. | 
prehensive that it was too well and too extensively organized to be easily 
pressed ; though I dreaded the weight of his character when laid in the balance | 
against my solitary assertion, I brought myself to the resolution to endeavour | 
to defeat it by getting him removed from among us, or toexpose myself to alll | 
consequences by a disclosure of his intentions. Accordingly, I waited on the | 
President of the United States; and after some desultory conversation, in 
which I aimed to draw his view to the westward, I used the freedom to say | 
tothe President I thought Mr. Burr should be sent out of this country, and gave | 
for reason that I believed him dangerous in it. ‘The President asked where he | 
shouki be sent? 1 mentioned London and Cadiz. The President thotght the | 
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trust tod important, and seemed to entertain a doubt of "Mr. Burr's rae a 
T intimated that no oné, perhaps, had stronger grounds to mistrust Mr. Burr 
moral integrity than myself; yet, I believed, ambition so much predominated 
over him, that, when placed on an eminence and put on his honour, respect to 
himself wou} insure his fidelity: His talents were unquestionable. I per- 
ceived the subject was disagreeable to the President ; and to give it the shortest 
course to the point, declared my concern that if Mr. Burr were not tm some 
way disposed of, we should, within eighteen months, have an insurrection, if 
not a revolution, on the waters of the Mississinfi.. The Presidentanswered, 
that he had too much confidence in the information, the integrity, and the at- 
tachment to the ‘union, of the citizens of that country, toadmit an affrehension 
of the kind. Iam happy that events prove this confidence well placed. As 
nointerrogatories followed my expression ef alarm, I thought silence on the 
subject, at that time and place, became me, But I detailed, about the same 
time, the whole projects of Mr. Burr to certain members of congress. They 
‘believed colonel Burr capable of any thing, and agreed that the fellow ought 
to be hanged; but thought his projects too chimerical, and his circumstances 
too desperate, to give the subject the merit of serious consideration. The to- 
tal security of feeling in those to whom J had rung the tocsin, induced me to 
suspect my own apprehensions unseasonable, or at least too deeply admitted ; 
and, of course, I grew indifferent about the subject. 


Mr. Burt’s visits fo me became less frequent, and his conversation less fa- 
miliar. He appeared to have abandoned the idea of a-general revolution, but 
seemed determined op that of the Mississippi; and, although I could perceive 
symptoms of distrust in him towards me, he manifested great selicitude to efi 
gage me with him intheenterprise. Weary of his importunity, and atoncete 
convince him of my serious attachments, I gave the following toast to the 
public :—The United States—Palsy to the brain that should plot to dismem- 
ber, and leprosy to the hand that will not draw to defend owr union ! 


T doubt whether the sentiment was better understood by any of my acquaint- 
ance than colonel Barr. Our intercourse ended here ; we met but afs 
terward. I returned to my farm in Massachnasetts, and thought no more of 
Mr. Burr, nor his empire, till sometime late in September or beginning of Oc 
tober, when a letter from Morris Belknap, of Marietta, to Timothy E. Daniel- 
son, fell into my hands at Brimfield, which satisfied me that Mr. Burr had ac- 
tually commenced his preparatory operations on the Ohio. 1 now spoke pub. 
licly of the fact—transmitted a copy of the letter from Belknap to the depart- 
ment of state, and about the same time forwarded, through the hands of the 
post-master general, to the President of the United States, a statement in sub- 
stance of what is here above detailed concerning the Mississippi conspiracy of 
the said colonel Aaron Burr, which is said to have been the first formal intel 
Tigence received by the executive on the subject of the conspirator being in 
motion. 


I know not whether my country will allow me the merit of correctness of 
conduct in this affair. The novelty of the duty might, perhaps, have ‘embar+ 
rassed stronger minds than mine. The uprightness of my intentions Phope will 
not be questioned. 
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The interviews between colone! Burr and myself, from which the foregring 
statement has resulted, were chiefly in this city, in the months of February 
Marcb, last year. ‘ 


WILLIAM EATON. |; 
Washington City, Jan. 26, 1807. “eo 
Sworn to in open court, this 26th day of January,\1807. 
WILLIAM BRENT, Clerk. 


DEPOSITION OF JAMES L. DONALDSON. 


——— 


In open. court personally appears James Lowry Donaldson, who being duly 
sworn, deposeth and. saith, that he was in the city of New-Orleans in the 
Qrleans territory, and.the environs of said city, from the 15th day of Octe- 
ber tothe 10th day of December, 1806; that during the latter part. of this 
time he was frequently, in the company of general James Wilkinson, and 
visited the general the day after his arrival at New-Orleans. On this-occa- 
sion, this deponent received in confidence from general Wilkinson information 
to the following purport : that the general had undoubted and. imdisp 
evidence of a treasonable design formed by Aaron Burr and others to dis- 
member the union, by a separation of the western states and territoriesfrom | 
the Atlantic states ; that New-Orleans was in immediate danger, and that | 
he had concluded a hasty compromise with the Spaniards, so as to be able 
to withdraw his treops instantly to this the immediate object of attack and 
great vulnerable point ; that he had received a letter from Burr holding forth 
great inducements to him to become a party, of which he showed me, the 
original in cypher, and another written paper purporting to bea € 
copy of the letter. He expressed great indignation at the plot, and surprise 
that one so well acquainted with him as Burr should dare to make to him so 
degrading a proposal, and declared his determination of defeating the enter- 
prise, or perishing in the attempt. He observed in addition that there were 
many agents of Mr. Burr then in the town, who-had already been assiduous 
in their visits, and towards whom he was determined to act with cautious 
ambiguity, so as at the same time to become possessed of the whole extent of 
the plan, the persons engaged, and the time of its execution, and also te 
prevent any attempt on his person, of which he declared he had serious ap- 
prehensions. Of the number of tliese agents he was not aware, but men- 
tioned the names of two of whom he was certain, Messrs. Bollman and 
Alexander From time to time, as this deponent had interviews with 
general Wilkinson, he informed this deponent that he had received ad- 
ditional information respecting the movements and designs of Burr by means _ 
of these agents,-of whom he considered Bollman as the principal, In the 
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course of these transactions, this depenent was employed by general Wil- 
kinson in the ing of certain papers and documents, and preparing cer- 
tain dispatches for the general government, which the Intended to 
forward by the brig Thetis. While thus employed at the general’s lodgings, 
this deponent has remarked upon two different occasions, a person knock 
for admittance at a door with a window im it opposite the table where this 
deponent was sitttng, whe, this deponent was informed by general Witkinson 
was doctor Bollman. Upon these occasions the general has suddenly risen 
from his seat, and accompanied this person in a number of turns up and 
down a balcony in the front of the house, apparently engaged in deep con- 
versation. Upon the latter of these occasions the general, on his return into 
the chamber said to this deponent, “ that is doctor Bollman, his infatuation 
is truly extraordinary ; he persists in his belief that Iam with Burr, and has 
this moment shewn me a letter from the latter, in which he says that he is 
to be at Natchez on the 20th December with 2,000 men, that 4,000 will fol- 
low in the course of a few days, and that he could with the same ease, have 
procured double that number.” General Wilkinson then observed, that he 
had obtained all the information he wanted, and that the affair would not be 
kept much longer a secret from the public. . 


When this deponent left the city of New-Orleans, the inhabitants of that 
city were in a state of great alarm, and apprehended a serious attack from 
Mr. Burr and his confederates ; this deponent understood that mercantile 
business was much embarrassed, and great fears were entertained of con- 
siderable commercial failures in consequence of the embargo which 
been imposed ; that general Wilkinson was taking strong measures of 4 
oon and that 400 persons were then actually engaged in the fortifications 

e city. 


And further this deponent saith not. 
JAMES L. DONALDSON. 
Sworn to in open court. 


WILLIAM BRENT, Clerk, 
January 26, 1897. 


— @® 


DEPOSITION OF LIEUTENANT W. WILSON. 


 ——— 


T left New-Orleans on my way to this city on the 15th of December last : 
at that time, and for some time preceding, the strongest apprehensions and 
belief universally prevailed among the inhabitants of that city, that Aaron 
Burr and his confederates had prepared an armed force, and were advan- 
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eing to attack and plunder the city ; in consequence of which the greatest 
alarms prevailed, a general ———— of business — and the danger 
was credited there as a matter blic notoriety ; that brigadier general 
Wilkinson, with the army of the United States was at New-Orleans, octu- 
pied in the most active military preparations for the defence of the place ; 
repairing the forts, mounting cannon, collecting ammunition, &c. under 
the firm persuasion and belief that such an attack was meditated, and about 
very speedily to take place, by the said Burr; this de t knows that the 
general was decidedly of opinion, from the most satisfactory information, 
that the said Burr and his confederates were advancing with an armed force 
against this place. 


And further this deponent saith not. 
(Signed) ' WILLIAM WILSON. 
Sworn to in open court this 27th day of January, 1807. 





WILLIAM BRENT, Clerk. “+ | 


‘The deposition of ensign W. C. Mead is precisely similar to that of lieu. | 
y Dy Sxceas that the former states that he left New-Orleans en the 19th 
cember. 
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Note (B.) 
OPINION 


ON THE MOTION TO INTRODUCE CERTAIN EVIDENCE IN THE TRIAL 
OF AARON BURR; FOR TREASON, PRONOUNCED 


MONDAY, AUGUST 31. 


—_—__—— 


. 


THE question now to be decided has been argued in’a manner roy 
importance, and with -an earnestness evincing the strong. convic 
the counsel on each side that the law is with them. oie 


A degree of eloquence seldom dis layed on any eccasion has embellished a 
solidity of argument and a depth of research by which the court has been 
greatly aided in forming the opinion it is about to deliver. 


The testimony adduced on the part of the United States, to prove the overt 
act laid in the indictment, having shown, and the attorney for the United 
States having admitted, that the prisoner was not present when the act, 
whatever may be its character, was committed, and there being no reason to 
doubt but that he was at a great distance and in a different state, it is object- 
ed to the testimeny offered on the part of the United States, to connect him 
with those who committed the overt act, that such testimony is totally irrele- 
vant and must therefore be rejected. 


The arguments in support of this motion respect in part the merits of the 
Case as it may be supposed to stand independent of the pleadings, and in part 
as exhibited by the pleadings. 


On the first division of the subject two points are made. 


Ist. That conformably to the constitution of the United States, no man 
can be convicted of treason who was not present when the war was levied. 


2d. That if this construction be erroneous, no testimony can be received 
to charge one man with the overt acts of others, until those overt acts as 
laid in the indictment be proved to the satisfaction of the court. 
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The question which arises on the construction of the constitution, in every 
point of view in which it can be contemplated, is of infinite moment to the 
people ef this country and to their government, and requires the most tem- 
perate and the most deliberate consideration. 


“ Treason against the United States shall consist only in levying war 
against them.” . 


What is the natural import of the words “ levying war?” And who may 
be said to levy it ? Had their first application-to treason been made by our con- 
stitutionythey would certainly have admitted of some latitude of construction. 
Taken most literally, they are perhaps of the same import with the words 
raising or creating war, but as those who join after the commencement are 
equally the objects of punishment, there would probably be a general ad- 
mission, that the term also comprehended making,war, or carrying on war. 
In the construction which courts would be required to give these words, it 
is not improbable that those who should raise, create, make, or ca on 
war might be comprehended. The various acts which would be considered 
as coming within the term, would be settled by a course of decisions, 
and it would be affirming boldly, to say that those only who actually con- 
stituted a. portion of the military force appearing in arms could be consider- 
ed as levying war. There is no difficulty in affirming that there must be a 
war, or the crime of levying it cannot exist; but there would often be con- 
siderable difficulty in affirming that a particular act did or did not involve 
the person committing it in the guilt and in the fact of levying war. If for 
example, an army should be actually raised for the avowed purpose of car- 
rying on open war against the United States and subverting their govern- 
ment, the point must be weighed very deliberately, before a judge would 
venture to decide that an overt act of levying war had not been committed 
by a commissary of purchases, who never saw the army, but who, know- 
ing its object, and leaguing himself with the rebels, supplied that army with 
provisions, or by a recruiting officer holding a commission in the rebel ser- 
vice, who though never ia camp, executed the particular duty assigned 
to him. 




















But the term is not for the first time applied to treason by the constitution 
of the United States. It is a technical term. It is used in a yery old statute 
of that country, whose language is our language, and whose laws form the 
substratum of our laws. It is scarcely conceivable that the term was not 
employed by the framers of our constitution in the: sense which had been 
affixed to it by those from whom we borrowed it. So far as the meaning of 
any terms, particularly terms of art, is completely ascertained, those by 
whom they are employed must be considered as employing them in that as- 
certained meaning, unless the contrary be proved by the context. It isthere- 
fore reasonable to suppose, unless it be incompatible with other expressions 
of the constitution, that the term “ levying war,” is used in that instrument 
in the same sense in which it was understood in England and in this country, 
to have been used in the statute of the 25th of Edward III. from which it 
was borrowed, ' 


It is said that this meaning is to be collected only from adjudged cases, But 
this position cannot be conceded to the extent in which it is laid down. The 
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vaperier authority of adjudged cases will never bé controvérted. But those 
celebrated elementary writers who have stated the principles of the law, 
whose statements have received the common approbation of legal men, are 
not to be disregarded. Principles laid down by such writers as Coke, Hale, 
Foster, and Blackstone, are not lightly to be rejected. ‘These books are 
in the hands of every student. Legal opinions are formed upon them, and 
those opinions are afterwards carried to the bar, the bench, and the legis- 
lature. In the exposition of ternis, therefore, used in ‘instruments of the 
present day, the definitions and the dicta of those authors, if not contra- 
dicted by adjudications, and if cOmpatible with the words of the statute, are 
entitled to via a It is to be regretted that they do not shed as much light 
on this part of the subject as is to be wished. 


Coke does not give a complete definition of the term, but puts cases which 
amount to levying war. “ An actual rebellion or insurrection,” he says, “ is 
a levying of war.” In whom? Coke doesnot say whether in those only who 


appear in arms, or in all those whotake part in the rebellion or insurrection 
by real open deed. 


Hale, im treating on the same subject, puts many cases which shall con- 
stitute a leyying of war, without which no act can amount to treason, but 
he does not particularize the parts to be performed by the different persons 
concerned in that war, which shall be sufficient to fix on each the guilt of 
levying it. ; 

Foster says, “ the joining with rebels in an act of rebellion, or with ene- 
mies in acts of hostility, will make a man a traitor.” “ Furnishing rebels 
or enemies with money, arms, ammunition, or other necessaries will frima 
facie make a man a traitor.” 


Foster does not say that he would be a traitor under the words of the 
statute, independent of the legal rule which attaches the guilt of the prin- 
cipal to an accessary, nor that his treason is occasioned by that rule. In 
England this discrimination need not be made except for the purpose of 
framing the indictment, and therefore in the English books we do not perceive 
any effort to make it. Thus surrendering a castle to rebels, being in con- 
federacy with them is said by Hale and Foster to be treason under the clause 


levy it is not said. Upon this point Blackstone is not more satisfactory. Al- 
though we may find among the commentators upon treason enough to satisfy 
the inquiry, what is a state of internal war? yet no precise information 
can be acquired from them which would enable us to decide with clearness 
whether persons not in arms, but taking part in a rebellion, could be said to 


levy war independent of that, doctrine which attaches to the accessary the 
guilt of his principal. 


If in adjudged cases this question has been taken up and directly decided, 
the court has not seen those cases, The arguments which may be drawn 
from the form of the indictment, though strong, are not conclusive. In the 
precedent found in Tremaine, Mary Speake, who was indicted for furnish- 
ing provisions to the party of the Duke of Monmouth, is indicted for fur- 
nishing provisions to those who were levying war, not for levying war her- 
self. It may correctly be argued, that had this act amounted to levying war, 








of levying war, but whether it be levying war in fact, or aiding those who : 
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she would have. been indicted for levying war, and the furnishing of pro- 
visions would have been laid as the overt act. The court felt this when the 
precedent was produced. But the argument, though strong, is not conclusive, 
because in England, the inquiry whether she had become a traitor by levying 
war, or by giving aid and comfort to those who.were levying war, was un- 
important, and because, too, it does not appear from the indictment that 
she was actually concerned in the rebellion, that she belonged to the rebel 
party, or was guilty of any thing further than a criminal speculation in 
selling them provisions. 


It is not deemed necessary to trace the doctrine that in treason all are 
rincipals, to its source. Its origin is most probably stated correctly by 
udge Tucker, in a work, the merit of which is with pleasure ackhow- 
ledged. But if a spurious doctrine has been introduced into the common 
law, and has for centuries been admitted as genuine, it would reqgitire 
at hardihood in a judge to reject it. Accordingly, we find those of the 
inglish jurists who seem to disapproye. the principle, declaring that it is 
now too firmly settled to be shaken. 


It is unnecessary to trace this doctrine to its source for another réason. 
The terms of the constitution comprise no question respecting principal and 
accessary, so far as either may be truly and in fact saidto levy war: Whe- 
ther in England a person would be indicted in express terms for levying 
war, or for assisting others in levying war, yet if, in correct and legal lan- 
gmage, he can be said to have levied war, and if it has never been decided 
that the act would not amount to levying war, his case may without violen 
construction be brought within the letter and the plain meaning of the con- 
stitution, ; 


In examining these words, the argument which may be drawn from felo 
nies, as for example, from murder, is not mpre conclusive. Murder is the 
single act of killing with malice aforethought. But war is a complex opera 
tion composed of many parts, co-operating witheach other. Noone man c 
body of men.can perform them all if the war be of any continuance, Al 
though, then, in correct and in law language, he alone is said to have mur 
dered another who has perpetrated the fact of killing, or has been present 
aiding that fact, it does not follow that he alone can have levied war whd 
has borne arms. All those who perform the various and essential military 
parts of prosecuting the War which must be assigned to different persons. 
may with correctness and accuracy be said to levy war. , 


Taking this view of the subject, it appears to the court, that those whe 
perform apart in the prosecution of the war may correctly be said to lev 
war and to commit treason under the constitution. It will be observed tha 
this opinion does not extend to the case of a person who performs no act ir 
the prosecution of the war, who counsels and advises it, or who being en 

ged in the conspiracy fails to perform his part. Whether such person 
may be implicated by the doctrine, that whatever would make a man an ac 
cessary in felony makes him a principal in treason, or are excluded, becausé¢ 
that doctrine is inapplicable to the United States, the constitution having 
declared that treason shall consist only inlevying war, and having*made the 
proof of overt acts necessary toconviction, is a question of vast importance 
which it would be proper for the supreme court to take a fit occasion to de 
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cide, but which an inferior tribunal would not willingly determine unless thé 
case before them should require it. 


It may now be proper to notice the opinion of the supreme court in the 
case of the United States against Bollman and Swartwout. It is said that 
this opinion in declaring that those who do not bear arms may yet be guilty 


dicial, and was delivered on a point not argued. ‘This court is therefore re- 
quired to depart from the principle there laid down. 


It is true, that in that case after forming the opinion that no treason could 
be. committed, because no treasonable assemblage had taken place, the 
court might have dispensed with proceeding further in the doctrines of trea- 
son. But it is to be remembered, that the judges might act separately, and 
perhaps at the same time, on the various prosecutions which might be insti- 
tuted, and that no appeal lay from their decisions. Opposite judgments on 
the point would have presented a state of things infinitely to be deplored by 
all. It was not surprising, then, that they should have made some attempt 
to settle principles which would probably occur, and which were in some 
degree connected with the point before them. 


The court had employed some reasoning to show that without the actual 
embodying of men, war could not be levied. It might have been inferred 
from this, that those only who were so embodied could be guilty of treason. 
Not only to exclude this inference, but also to affirm the contrary, the court 
proceeded to observe, “ It is not the intention of the court to say that no in- 
dividual can be guilty of this crime who has not appeared in arms against 
his country. On the contrary, if war be actually levied, that is, if a body 
of men be actually assembled for the purpose of effecting by force a trea- 
sonable object, all those who perform any part, however minute, or however 
mote from the scene of action, and who are actually leagued in the ge- 
neral conspiracy, are to be considered as traitors.” 


This court is told that if this opinion be incorrect it ought not to be 
Dbeyed, because it was extra-judicial. For myself, I can say that I could 
ot lightly be prevailed on to disobey it, were 1 even convinced that it was 
rroneous, but I would certainly use avy means which the law placed in 
my power to carry the question again before the supreme court, for re- 
onsideration, in a case in which it would directly occur and be fully 


argued. 


The court which gave this opinion was composed of four judges. At‘the 
ime I thought them unanimous, but I have since had reason to suspect that 
pne of them, whose opinion is entitled to great respect, and whose indispo- 
sition prevented his entering into the discussions, on some of those points 
which were not essential to the decision of the very case under consideration, 
Hid not concur in this particular point with his brethren. Had the opinion 
been unanimous, it would have been given by a majority of the judges. . But 
hould the three who were absent concur with that judge who was present, 
and who perhaps dissents from what was then the opinion of the court, a 
majority of the judges may overrule this decision. I should therefore feel no 
pbjection, although J then thought, and still think the opinion perfectly cor- 


of treason, is contrary to law, and is not obligatory, because it is extra-ju-. 
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reet, to carry the point if possible again before the supreme court, if the 
cas¢ should depend upon it. mm 


In saying that I still think the opinion perfectly correct, I do not consider 
myself ‘as going further than the preceding reasoning goes. Some gentlemen 
have argued as if the supreme court had adopted the whole doctrine of the 
English books on the subject of accessaries to treason. But certainly such 
jis not the fact. Those only who perform a part, and who are leagued in 
the conspiracy are declared tobe traitors. ‘fo complete the definition both 
circumstances must concur. They must “ perform a part,” which will fur- 
nish the overt act, and they must be “leagued in the conspiracy.” The 
person who comes within this description, in the opinion of the court, levies 
war. The present motion, however, does not rest upon this point ; for, if 
under this indictment the United States might be let in to prove the part 
performed by the prisoner, if he did perform any part, the court Gould ‘not . 
stop the testimony in its present stage. 


2d. The second point involves the character of the overt act which has 
been given in evidence, and calls upon the court to declare whether that act 
can amount to levying war. Although the court ought now to avoid 
analysis of the testimony which has been offered in this case, provided 
decision of the motion should not rest upon it, yet many reasons concur in 
giving peculiar propriety to a delivery, in the course of these trials, of a 
detailed opinion on the question, what is levying war? As this question has 
been argued at great length it may probably save much trouble to the coun= 
sel now to give that opinion. 


In opening the case it was contended by the attorney for the United States, 
and has since been maintained on the part of the prosecution, that neither 
arms nor the application of force or violence’are indispensably necessary to 
constitute the fact of levying war. To illustrate these positions several cases 
have been statéd, many of which would clearly amount to treason. In all of 
them, except that which was probably intended to be this case, andon which 
no observation will be madé, the object of the assemblage was clearly trea 
sonable ; its character was unequivocal, and was demonstrated by evidence 
furnished by the assemblage itself : there was ne necessity to rely upon infor- 
mation drawn from extrinsic sources, or in order to understand the fact, to 
pursue a course of intricate reasoning and to conjecture motives. A force is 
supposed to be collected for an avowed treasonable object, in a condition to 
attempt that object, and to have commenced the attempt by moving towards 
it. I state these particulars because, although the cases put’ may establish 
the doctrine they are intended to support, may prove tliat the absence of:- 
arms, or the failure to apply force to sensible objects by the actual commis- 
sion of violence on those objects, may be supplied by other circumstances, 
yet, they also serve to show that the mind requires those circumstances to 
be satished that war is levied. 


Their construction of the opinion of the supreme court is, I‘ think, thus, 
far correct. It is certainly the opinion which was at the time entertained by 
myself, and which is still entertajned. If a rebel army, avowing its hostilit 
to the sovereign power, should front that of the government, should mare 
and countermarch before it, should mameeuvre in its face, and should’ then 
disperse from any Cause whatever without firing a gun, I confess I could not 
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without some surprise, hear gentlemen seriously contend that this could. not 
amount to an act of levying war. A case equally strong may be put with re- 
spect to the absence of military weapons. If the party be in a condition to 
execute the purposed treason without the usual implements of war, I can 
perceive no reason for requiring those implements in order to constitute the 
crime. 


It is argued that no adjudged case can be preduced from the English books 
_ where actual violence has not been committed. Suppose this were true, No 
adjudged case has, or it is believed, can be produced from those books in 
which it has been laid down, that war cannot be levied without the actual ap- 
plication of violence to external objects: The silence of the reporters on 
this point may be readily accounted for. In cases of actual rebellion against 
the government, the most active and influential leaders are generally most 
actively engaged in the war, and as the object can never be to extend 
punishment to extermination, a sufficient nuniber are found among those who 
have committed actual hostilities, to satisfy the avenging arm of justice. In 
cases of constructive treason, such as pulling down meeting-houses, where 
the direct and avowed object is not the destruction of the sovereign power, 
some act of violence might be generally required to give the crime a suf- 
ficient degree of malignity to convert it into treason, to render the guilt of 
any individual unequivocal 


But Vaughan’s case is a case where there was no real application of 

_ violence, and where the act was adjudged to be treason. ~Gentlemen argue 

that Vaughan was only guilty of adhering to the king’s. enemies, but they 

have not the authority of the court for so saying. ‘The judges unquestionably 
treat the cruising of Vaughan as an overt act of levying war. 


The opinions of the best elementary writers concur in declaring, that 
where a body of men are assembled for the purpose of making war against 
the government, and are in a condition to make that war, the assemblage is 
an act of levying war. ‘These opinions are contradicted by no adjudged case, 
and are supported by Vaughan’s case. This court is not inclined to contro- 
vert them. 


But although in this respect, the opinion of the supreme court has not 
been misunderstood on the part of the prosecution, that opinion seems not to 
have been fully adverted to ina very essential point in which it issaid to have 
been misconceived by others. 


The opinion I am informed, has been construed to mean that any assem- 
blage whatever for a treasonable purpose, whether in force, or not in force, 
whether in a condition to use violence, or not in that condition, is a levying 
of war. It is this construction, which has not indeed been expressly advan- 
ced at the bar, but which is said to have been adopted elsewhere, that the 
court deems it necessary to examine. 


Independent of authority, trusting only to the dictates of reason, and ex- 
pounding terms according to their ordinary signification, we should probably 
all goncur in the declaration that war could not be levied without the em- 
ployment and exhibition of force.. War is an appeal from reason to the 
sword, and he who makes the appeal evidences the fact by the use of_the 
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hears. Mis intention to goto war may be proved by words, but the actual 
going to war is a fact which is to be proved by opendeed. The end is to be 
effected by force, and it would seem that in cases where no declaration is to be 


made, the state of actual war Could only be created by the employment of force, 
or being in a condition to employ it. 


But the term having been adopted by our constitution, must be understood 
in that sense in which it wasuniversally received in this country, when the con- 
stitution was framed. The sense in which it was received is to be collected 


from the mest approved authorities of that nation from which we have borrows 
ed the term. " 


Lord Coke says, that levying war against the king was treason at the com- 
mon law: A compassing or conspiracy to levy war,” he adds, “ is no treason, 
for there must be a levying of war in fact.” He proceeds to state cases of con- 
structive levying war, where the direct design is not to overturn the govern- 
ment but to effect some general object by The terms he employs ig 
stating these cases, are such as indicate an impression on his mind, that actual 
violence is a necessary ingredient in constituting the fact of levying war, 
then proceeds to say, “ an actual rebellion or insurrection isa levying of war 
within this act.” “ If any with strength and weapons invasive and defensive 
doth hold and defend a castle or fort against the king and his power, this is 
levying of war against the king.” These cases are put to illustrate what he 
denominates “a war in fact.” It is not easy toconceive “an actual invasion 
or insurrection” unconnected with force, ner can “ a castle ar fort be defend- 
ed with strength and weapons invasive and defensive” without the employ- 
ment of actual force. It would seem then to have been the opinion of Lord 
Coke, that to levy war there must be an assemblage of meu ina condition and 


with an intention toemploy force. He certainly puts no case of a different de- 
scription. 


Lord Hale says, (149. 6.) “what shall be’said a levying of war is partly a 
question of fact, for it is not every unlawful or riotous assembly of many per- 
sons to do an unlawful act, though de facto they commit the act they intend, that 
makes a levying of war; for then every riot would be treason,” &c. ™ but it 
must be such an assembly as carries with it sfeciem belli the appearance of 
war, as if they rideormarch, vexillis exfilicatis, with colours flying, orif they 
be formed into companies, or furnished with military officers, or if they are 
armed with military weapons, as swords, guns, bills, halberds, pikes, and are 
so circumstanced that it may be reasonably concluded they are in a posture of 


war, which circumstances are so various that it is hard to describe them all 
particularly.” a F 


“ Only the general expressions in all the indictments of this nature that I 
have seen are more guerrino arraiati, arrayed ina warlike manner.” 


He afterwards adds, “If there be a war levied as is above declared, viz. an 
assembly arrayedin warlike manner, and soin the posture of war for any trea- 
sonable attempt, it is de//um levatum, but not fercussum.” 





It is obvious that Lord Hale supposed anassemblage of men in force, ina 
military posture, tobe necessary to constitute the fact of levying war. The 
idea he appears to suggest, that the apparatus of war is necessary, has been 
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very justly, combated by an able judg e who has writen a. valuable tpratiog OR 
the abject of treason ; but it is not recollected that his position, that the assem, 
bly should be in a posture of war for any treasonable attempt, has ever been 
denied., Hawk. ch. 17. sec. 23. says, ‘ That not only those who rebel against 
the king and take up armsto dethrone him, but also in many other cases, those 
who in a violent and forcible manner withstand his lawful authority are said to 
levy war against him, and therefore those that hold a fort or castle against the 
king’s forces, or keep together armed numbers of men against the king’s express 
command, have been adjudged tolevy war against him.” 


The cases put by Hawkins are all cases of actual force and violence. Those 
who rebel against the king and take up arms to dethrone him,” in many other 
cases those #* who ina violent and forcible manner withstand his lawful autho- 
rity,” ‘ Those that hold a fort or castle against his forces, or keep together 
armed aumbers of men against-his express command.” 


These cases are obviously cases of force and violence. 


Hawkins next proceeds to describe cases in which war is understood to be 
levied under the statute, although it was not directly made against the govern- 
ment. This Lord Hale terms an interpretative or constructive levying of war, 


and it willbe perceived that he puts no case in which actual force is dispen- 
sed with. 


“ Those also, he says, who make an insurrection in order to redress a public 
grievance, whether it be areal or pretended one, and of their own authori 
attempt with force to redress it, are said tolevy war against the king, although 
they have no direct design against his person, inasmuch as they insolently in- 
vade his prerogative, by attempting to do that by private authority which he 
by public justice ought to do, which manifestly tends to a downright rebellion. 
As where great numbers dy force attempt to remove certain persons from the 
king,” kc. The cases here put by Hawkins of a constructive levying of war, 


do in terms require force as a constituent part of the description of the of- 
fence. 


Judge Foster, in his valuable treatise on treason, states the opinion which 
has been quoted from Lord Hale, and differs from that writer so far as the lat- 
ter might seem to require swords, drums, colours, &c. what he terms the 
pomp and pageantry of war, as essential circumstances to constitute the fact of 
levying war. In thecases of Damaree and Purchase, he says, “the want of 
those circumstances weighed nothing with the court, although the prisoner’s 
counsel insisted much en thatmatter.” But he adds, “the number of the in- 
surgents supplied the want of military weapons; and they were provided with 


axes, crows, and other tools of the like nature, proper for the mischief they in- 
tended toeffect. /uror arma ministrat.” 


It is apparent that Judge Foster here alludes to an assemblage in force, or, 
as Lord Hale termsit, “ in a warlike posture ;” that is, in a condition to at- 
tempt or proceed upon the treason which had been contemplated. Vhe same 
author afterwards states at large the cases of Damaree and Purchase, from 
8th State Trials, and they are cases where the insurgents not only assembled 
in force, in the posture of war, or in a condition to execute the treasonable de- 
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_ fensive and defensive, this is levying of war with open force, if the « 
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sign, bot'they did actually carry it into execution, and did resist the guards who 
were sent to disperse them. 4 pgs PROG (i) oat 


Judge Foster states, sec. 4. all insurrections to effect certain innova 
and general concern dy an armed force, to be, in construction of la 
‘treason within the clause of levying war, s Ce a 
7 a a a 7 \ ; Pt. 410 £9 # 
The cases put by Foster of constructive levying of war, all contaimasa. 
terial ingredient, the actual employment of force. After goin 
branch of his subject, he proceeds to state the law in a case of actual 
war, that is, Where the war is intended directly against the governments 



















- He says, sec. 9 “An assembly armed and arrayed in a: n 
a treasonable purpose, is ded/um levatum, gee ny bellum percu 
ing and marching are sufficient overt acts w coming to a‘batth 
tion. So cruising on the king’s subjects under a French commission,” & 
being then at-war with us, was held to be ‘adhering to therking’s ef 
though no other act of hostility be proved.” otha: 


» & An assembly armed and arrayed in a warlike manner for any 
* is certainly in a state of force; in a condition to execute the 
son for which they.assembled. The words “enlisting and marching;"-w 
are overtactsof levying war, do, in the arrangement of the sentence, @ 
ply a state of force, though that state is not expressed in terms, for th 
ceeding words, which state a particular maeees ae ) ) 


= 


they are “ without coming to a battle or action.” “If men be enh 

march,” (that is, if they march prepared for battle, or in a condition for 
tion; for. marching isa technical term applied to the movement of: 
corps,) it is:an overt act of levying war, theugh they do not come 
or action. ‘This exposition is rendered the stronger by what seems 


in the same sentence asa parallel ease with respect to adhering to an. . 
itis cruising under aconmisson from anenemy,withoat commiting any ot 


act of hostility. Cruising is the act of sailing in warlike form, am acon- 


dition to assail those of whom the cruiser is in quest. nog ae toh 
pa RS oF 2a pe toa i a es 

This exposition, which seems to.be that intended by J F 

dered the more certain by a reference to the case in the State 

which the extracts are taken. The words used by the chief j 

men form themselves into a body and march rank and_ file wi 








public.” -Mr. Phipps, the counsel for the prisoner, afterwards observed, “In- 
tending to levy war is not treason, unless a war be levied” ‘Tot ahis 
the chief justice answered, “ Is it not actually levyi ‘war, if they actoally, 
provide arms and levy men, and in a warlike manner set out 


come with a design to destroy our ships?” Mr. Phipps still insi ae 


would not be an setpal lev ying of war eckeshishey combelemianne ett: hos- 
tility.’ “ Yes, indeed,” said the chief justice, “ the going on board and 


t being | 
in a posture to attack the king’s ships.” -Mr. Baron Powis added, “butfor - 


you to say that because they did not actually fight it is not a levying of war 
is it not. plain what they did intend? That they came with that ‘intention, 
that they came in that posture, that they came armed, and had guns and 
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blunderbusses, siwug evibencr of eden” Aarne PA 2 
force, that is a strong evidence mista ery deta 


“The point insisted on by counsel im the case of Vaughan, as in.this,case, 
was, that war armpit pgs without actual Soe Sdnare 
Was very properly ove t it is apparent the. jadges proceeded 
eanirely' on the idea that a warlike posture was indispensable to the fact of 


py wer 


_ Tage Foster proceeds to give otter instances of levying war. “ Attacking 
the king’s forces in opposition to his authority upon @ march or in quarters 
war.” “ Holdi scat for agate King 0 hi ay ar 
beused in fr hed dnonpenons Sa 
as suppose by shuttin king or forces, with- 
“any other force stom withing Leora Laake, conneieeth 


creas 


will eaqeanes 


whole doctrine of Junge Foster on this subject, seems to demonstrate a 
that a state of force and violence, a posture of war, must exist 
to technically as well as really the fact of levying war. 


ereioen sevente concen with bik Br edeinnees- Speaking of levy- 
wpe ‘This may be.done by taking arms not only to. dethrone the: 
funde “rep adhe paudecaqgar religion, or the laws, or to remove evi 
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of such high inparenga vee 5 oes 


ve examples of levying war, which show that he con- 


cemplstcd actual force an necesary ingredient i peer 6°. Smeptcetevares 
crime. ° 


It would seem then from the English authorities, that the words “levying 


war,” have not received a technical, different from their natural, 
so far as respects the character of the assemblage of men which may con- 
stitute the fact. It must be a warlike assemblage, camrpngs the mg 
et and ina situation to practinethentiiey.: 

BRewifeue ser 


sae fa aa divouraplalgnn eoviatanddedeits 
of which deserve som fay ton wrgrle~rd eretenmereri epereneanen 


Sr incl ay aac indicted, in consoquence : 


ofa opposition tothe direct tax, Judge Iredell is understood to/have 
said, “ I think I am warranted in saying, thatif in the case of the insu 

who may come under your consideration, the intention was to prevent by 

of arms the execution of any act of the congress of the United States altogether 

any forcible ofifosition calculated to carry that intention into ye was’ M 
levying of war against the United States, and of course an act of treason.” 
Tolevy bey ve according to this opinion of Judge tvedell, required thoucted 
exertion 
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r grievances, whether real or pretended. ‘For the law dees. 
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of force stit levying of but ia 

as necessary to constitute a levying wa 0 rng opin, 


casesin which was actually emp 















as dependent on the and in the casehe 
facts with this design,” (that is, combining actual force with a 
sign,) “the crime is high treason.” 


\ vee 
Judge Peters has also indicated the opinion that force was necessary.’ 
stitute the crime of levying war. a Rs 


Judge Chase has plic 
ge Chase has been particularly clear and explicit. In an ae 


he to have np he ary sien Fas 

of epinion, that if atody of people conspire and me r 
sist or oppese the e of a statute of the United States by force, 
are only guilty of a high misdemeanor : but if they proceed to carry 
tention into execution by force, that they are guilty of the treason ‘of. 
war’; and the quantum of the force employed neither increases nor 
em whether by one hundred or one thousand persens, is 
oneal e we 


“ The-court are of opinion, that a combination or co 
any samvcmuatamniane et nd spaby with cetbtian, he a 
carry tion or 0 ex some ac 
lence must'be used in purstiance of such design tolevy war: bu 
gether immaterial whettier the force used be sufficient to effect 
Any force connected with the intention will constitute the crim 
war.” 
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Sarvariout pats ' f the opinion delivered ‘by Judge Chase, in the case of 
Fries, the same pamuleon/ tie wor tema area that y 
judges are not’content that troops should be assembled, in a 

ploy force ; actording to them, some degree of force must 
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The judges of the United States, then, so far as their ¢ 
uoted, seem to have required still more to constitute the f 
n has’ been required by the English books. Our judges 
quired the actual exercise of force, the actual ment of ‘sow 
violence. ‘This, however, may be, and probably is, ‘in thee 
their opinions were given, the design not having been to overturn the 


ment, but to resist the execution of a law, such an assemblage would be: 
for the purpose, as to require the actual employment of force to render tie. 
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But it is said all these authorities have been overruled by the decision of the . 

supreme court in the case of the United States a “Swartwout” 

Boll oF setindnp = ae an 
If the supreme court have indeed extended the doctrine of treason, ty 

than it has heretofore been carried by the judges of England, or of this’ 

try, their decision would be submitted to. At least this court could gono fur- 


ther than to endeavour again to bring the point directly beforethem. It would 
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however be expected that an opinion which is to overrule all former preve- 
dents, and to establish a principle never before recognized, should he expréss- 

' ¢@¢ in-plam and explicit terms, A mere implication t not to prostrate a 
i hich deoann tor bibee Naan on eal oe i ‘Had the intention 
entertained to make so material a change in this respect, the court ought 

to have expressly declared, that any assemblage of men whatever, who had 
a treasonable design, whether in forceor not; whether in a condition to 
attempt the design or not, whether attended with warlike appearances or not, 
constitutes the fact of levying war. Yet no declaration to this amount is made. 
Not an expression of the kind is to be found in the opinion of the supreme court. 
The foundation on which this argument rests is the omission’ of the court to 
state, that the assemblage which constitutes the fact of levying war ought tobe 
_ im force, and some passages which show that the respecti nature 
of the assemblage was not in the mind of the court when the opinion was drawn, 
which, passages are mingled with others, which atteast show that there was 
no intention to depart from the course of the precedents in cases of treason by 


‘levying war. . 
if 


- Every opinion, to be correctly understood, ought to be considered with a 
view to the case in which it was delivered. In the case of the United States 
against Bollman and Swartwout, there was no evidence that even two men 
had ever met for the purpose of a ae the plan, in which those-persons 
were charged with having participated. It was therefore sufficient for the 
court to say that unless men were assembled, war could not be levied. That 
case was decided by this declaration. The court might indeed have-defined 
the species of assemblage which would amount to levying of war ; but, as this 
‘opinion was not a treatise on treason, but a decision of a particular case; ex- 
pressions of doubtful import should be construed in reference to the case itself ; 
antl the mere omission to state that a particular circumstance ‘Was necessary 
to the consummation of the crime, ought not to be construed into’ a declara- 
tion that the circumstance was unimportant, General expressions ought not 
to be considered as overruling settled principles without a direct declaration 
to that.effect, After these apenas observations the court will 

to examine the opinion which has occasioned them. . 


oThe first. ex ion in it bearing-on the present question is, “ To consti- 
tute patapiciic stipe for which the prisoner now before the court-has been 
committed, war must be actually levied against the United States. However 
papa be the crime of conspiracy to subvert by force the government 
our country, such conspiracy is not treason. To conspire tolevy war 
and actually to levy war, are distinct offences. The first must be brought 
into operation by the assemblage of men for a purpose treagonable in itself, 
or the fact of levying war cannot have been committed.” 
Although it is not expressly stated that the assemblage of men for the pur- 
ae carrying into operation the treasonable intent, which will amount to 
ing war, must be an assemblage in force, yet it is fairly to be inferred 
from the context, and nothing like dispensing with force appears in this para- 
graph. The expressions are, “to constitute the crime war must be actually 
levied.” A conspiracy to levy war is spoken of as “ a conspiracy to subvert 
by force the government of our country.” Speaking in general terms of an 
assemblage of men for this, or for any other purpose, a person would naturally 
be understood as speaking of an assemblage in some degree adapted to the 
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purpose... An assemblage to subvert by force the gov ent of our count 
and-almounting to a levying of war, should be di destiuiage th forem'se-7t 


re" 4 “> a mbes 
In.a subsequent paragraph the court sayy “Tt is not the’ intbtion of the 
court to say, that no individual can be eS this crime who has not “ap 
red in arms against his country. On the contraty if war be® 
levied, that is, if a body of men be actually assembled in order to effect ‘7 
force.a treasonable purpose, all those who perform any part, however mi- 
nute, &c. and who are actually leagucd in the general conspiracy, are trai- 
tors, but there must be an. actual assembling of men for the treasonable 


purpose, to constitute a levying of war.” 


. The observations. made on the preceding paragraph apply to this.” “4 
body ofmen actually assembled, in order to effect by force @ treasonatile _ 

” mayst be a body assembled with such rance of force as would 
warrant the.opinionsthat they were assembled for the parti¢ular purpose ; 
an assemblage to constitute an actual! levying ar should be an euroes~ 
with such appearance of force as would justify the opinion that they” 


This explanation, which is believed to be the natural, cértainly not’a 
strained.explanation of the words, derives some additional aid the 


terms in-which the paragraph last quoted commences. “ It is fot'tiie inten- 


-tion of the. court to. say. that no individual can be guilty of treason wlio has 
+ got appeared in arms against his country.” These words’ seem to ob¥iate 


an inference which might otherwise have been drawn from thé preceding 
paragraph, They indicate that in the mind of the court the’ asse! 
stated in that paragraph was an assemblage in arms. That the individdals 
who composed it, had appeared in arms against their country. ‘Thats in 
other words, thatthe assemblage was a military, a warlike assemblage. 


The succeeding paragraph in the opinion relates to a conspiracyj*and 
serves to show that force and violence were in the mind of the court, and 


that there was no idea of extending the crime of treason by constfuction 
beyond the constitutional definition which had been given of it. , 


Returning to the case actually before the court, it is saidg “a to 
overturn the government of the United States in New is Oy force, 
would have been unquestionably a design which if carried into execution 
would have been treason, and the assemblage of a body of men for the 

of carrying it intoexecution would amount to levying of wara 


* 


Now what could reasonably be said to be an assemblage of a body of ten 
for the purpose of overturning the government of the United States in New- 
Orleans by force? Certainly an assemblage in force ; an assemblage pre-. 
pared and intending to act with force ; a military assemblage. 


.The decisions theretofore made by the judges of the United States, are 
then declared to be in conformity with thé principles laid down by the 
supreme court. Is this, declaration compatible with the idea of departing 
from thosé opiniéns on a point within the contemplation of the court? The 
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‘opinions of Judge Pater , ara. wit& pinaly 
sesedibiing of wen; thebgh they La Sop parma to remark on the purpose to 
which the force was to be applied than on the nature Ps the force itself.’ 
This tion certainly indicates that the necessity of an assemblage of 
men was the particular pont the court. meant to establish, and that. the idea 
of force was never separated from this assemblage, er 


in terms requires the employment of 


After stating the verbal communications said to have been made by..Mr, 


although merely as a step to or a mean of executing some Prcathe, pecan 
the ‘design was unquestionably treasonable, and any assemblage of men 
that purpose would amount toa levying of war.” a 2% +m 


"The words “any assemblage of men,” if construed to.afirm that a 
' two or three of the conspirators who might be found together after this p 
had been formed, would be the act of levying war, would.certainly be mi 
construed. The sense of the €xpressions,“ any assemblage of men,” is 
stricted by the words “ for this purpose.” Now could it be in the 

tion of the court that a body of men would assemble for the purpose 
revolutionizing New-Orleans by force, who. should not. themselves be. in 


as ~~ 


a 


Sg 


‘import of ‘the words said to have been used by Mr. Swartwout, the court 
proceeds to observe : “ But whether this treasonable intention. be im- 
putable to the plan or not, it is admitted that it must have been ied into 
execution ‘by an open assemblage for that purpose, previous to the arrest 
of the prisoner, in order to consummate the crime as to him ?” 


Could the court have conceived “ an assemblage” “ for the purpose.af 
overturning the government of New-Orleans by force” “ to be only equiva- 
lent to a secret furtive assemblage without the appearance of force.” - 


After quoting the words of Mr. Swartwout, from the affidavit, in which it 
was stated’ that Mr. Burr was levying an army of 7,000.men, and observing 


tion with which it was levied, and on the progress which had been made in 
levying tt, the court say, “ the question then is, whether this evidence proves 
colone} Burr to have advanced so far in levying an army as actually to have 
assembled them.” o 


Actually to assemble an army of 7,000 men is ynquestionably to place those 
who are so assembled in a state of open force. : 


But as the mode of expression used in this passage might be misconstrued 
so far as to countenance the opinion that it would be necessary to assemble 
the whole army in order to constitute the fact of levying war, the court on 
ceeds to say, “ It is argued that since it cannot be necessary that the w 

7,000 men should be assembled, their commencing their march by de- 





The opinion of Judge Chase is next goat with approbation. This opinion 
orce, 


Swartwout to general Wilkinson, the court says, ‘ if these words import. 
that the government of New-Orleans was to be revolutionized by force, 


FES 


After noticing some difference of opinion among the judges respecting the: 


that the treason to be inferred from these words would depend on the inten- - 
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tachments ta the place of rendezvous must be sufficient to. constitute tht: , 
crime.” ‘ -— 


“ ‘This is correct with some a Poe Be Raps ee eg 
that the w —— should assemble and that the various parts. which are.to 
compose it should have combined. But it is necessary there should bean 
actual sonewpblege: 3 and therefore this evidence should aes the noe 
vocal, 


& 


“ The travelling of individuals to the place of rendezvous, would perhaps - 
not be sufficient.. This would be an equivocal act, and has no warlike ap- 
ema a The meeting of particular bodies of men, and their. marching 

places 


of partial to a place of general epeipneery Sand, A eine: 
a 


The position here stated by the counsel for the prosecution is, that. the 
army ‘ commencing its march by detachments to the place of epee 8 
(that is of the army) must be sufficient to constitute. the crime.” ; 


This ition. is not admitted by the congt to be universally. cortect, ot 
It is aes be “ correct with some qualification.” What ~ s uaa qual 


Ww 


“ The travelling of individuals to the place of rindenvods,” (and by this 
term is not to _ understood -, individual by himself, but several individuals 
either separate y or together but not in military form) “ would perhaps).net 
be sufficient.” .Why, not my opal “ Because,” says the court, “this; 
would be an pguisccel act and-Has no warlike appearance.” The act, then, _ 
should be unequivocal and should have a warlike: appearance. It muSt ex- - 
hibit, in the words of Sir Matthew Hale, sfieciem. bel the spies re 
war. 


»* 


This construction is rendered in some measure coscneney m1 ira we ac wl 
that. the court.is qualifying the position, That the 
march by, detachments to the place of rendezvous must yor nowy oye con 
stitute the crime.” In qualifying this position they say,. the. conveliiang et. 
individuals would perhaps not be sufficient.” Now, a solitary. individwal tra- 
velling to. any point,. with any intent, could not, without a total ee 
language, be termed a marching detachment. The court, therefore, 
have contemplated several individuals traveliing together ; and. 
being used in reference to the position they were intended tog 
seem to indicate the distinction between the appearances attending the usual 
movement of a company of men for civil purposes, and that military, meve-.. 


ment which might in correct language be denominated “ marching by de- 
tachments.” 










The court then proceeded to say, .* the meeting of pattie’ bodies of 


men, and their marching from places of partial toa place of qr van 9 
vous, would be such an assemblage.” 


It is obvious from the context, that the court must have intended to state 
a case which would in itself be unequivocal, because it would’have a war- 
like appearance. The case stated is that of distinct bodies of men as- 
sembling at different places and marching from these places of partial to a 
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peions general rendezvous. When this has been done; an “a 
produced which would in itself be unequivocal. ‘But when is it done ? 
what ‘is the assemblage here described ? The ‘assemblage formed of 
the different bodies of partial at a général place of rendezvous. “In de- 
scribing the mode of coming to this assemblage the civil term “*travel- 
ling” is dropped, and the military term “ marching” is employed. If this 
was intended us a definition of an assemblage which would amount to levy- 
ing war, the definition requires an assemblage at a general place of rén- 
dezvous composed of bodies of men who had previously assembled ee se cry 
of partial rendezvous. But this is not intended as a definition, for clearly if 
there should be no places of partial rendezyous, if troops should embody in the 
first instance, in great force for the purpose of subverting the government by 
vialence, the act would be anequivocal, it wauld havea warlike appearance; and 
it would, according to the opinion of the supreme court properly constrtied, and 
according to the English authorities, amount to levying war. But this, though 
nota ition, is put as anexample ; and surely it may’ be’safely taken’ as 
amexample. If different bodies of men, in pursuance of a treasonable de- 
sign plainly proved, shouldassemble in warlike appearance at places of par- 
tial rendezvous, and should march from those places to a place of 
rendezvous, it is difficult ‘to cenceive how such a transaction tcald take place 
without exhibiting the appearance of war, -without an obvious’ display of 
force. At any rate, a court in stating generally such a military assemblage 
as would amount to levying war, and having a case before them in which 
there was no assemblage whatever, cannot ‘reasonably be ‘understood in 
putting such an example, to dispense with those appearances of war which 
seem tobe required the gerierai current’ of authorities. Certainly th 
“oaght not :to be so understood when they sqy inexpress ‘terms, that “it 
more safe as well as more consonant to the’principles of our constitution, that 
the érime of treason should not be extended by construction to doubtful 
cases ; and that crimes not already within the constitutional definition, 


should receive such punishment as the legislature in its wisdom may pro- 
vide.” 


After this analysis of the opinion of the supreme court, it will bé observed, 
that the direc? question whether an assemblage of men which might be con- 
strued to amountto alevying of war, must appear in forte or in military form, 
was not in argument or-in fast before the court, and does not appear to have 
been in terms decided? ‘The opinion seems to*have been’ dra wii ‘without 
» particularly adverting to this question, and therefore upon a’transient view 

of particular expressions, might inspire the idea that a display of force, that 
appearances of war were not necessary ingredients to constitute ‘the fact of 
levying war. But vpona more intent.aed more accurate investigation of this 
opinion, although the terms force and violence are not employed as descrip- 
tireof the assembl:.ge, such requisites are declared to be indispensable as can 
scarcely exist without the appearance of war and the existence of real force. 
It is said that war must be levied in fact ; that the object must be one’ which 
is to be effected by force ; that the assemblage must be such as to prove that 
this. is its object ; that it must net bean equivocal’act, without a warlike ap 
pearance; that it must be an open.assemblage for the purpose of force. In 
the course of this opinion, decisions are quoted and approved, which require. 
the employment of force to constitute the crime. It seems extremely diffi- 
cult, if not.impossible, to reconcile these various declarations with the idea 
that the supreine court considered a secret unarmed meeting, although that 
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“meeting be of conspirators, and although it met with a treasonable intent, as 


proved in this case is an act of public notoriety. It must exist in the view 
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an actual levying of war. Without saying that the assemblage must be in 
force or in warlike form, they express themselves so as.to show that this 
idea was never discarded, and they use terms which cannot be otherwise 
satished. ° : ; “fe 


- The opinion of a single judge certainly weighs as nothing if opposed to that 
of the supreme court ; but if he was one of the judges who assisted in 
framing that opinion, if while the impression under which it was framed was 
yet fresh upon his mind, he delivered an opinion on the same testimony, not 
contradictory to that which had been given by all the judges together, but 
showing the sense in which he understood terms that might be differently ex- 
pounded, it may fairly be said to be in some measure explanatory.of the 
epinion itself. 


To the judge before whom the charge against the prisoner at the bar was 
first brought, the same testimony was offered with that which had beensex- 
hibited before the supreme court, and he. was required to give’an opinion in 
almost the same case. Upon this occasion he said, “ War can only be levied 
by the ee of actual ferce. Troops must be embodied; men must | 
be assembled in order to levy war.” Again he observed, “The fact: to be 


























of the world, or it cannot exist at all. The assembling of forces to levy 
war is a visible transaction, and numbers must witness it.” " 


It is not ¢asy to doubt what kind of assemblage was in the mindof the 
jedge who used these expressions, and it is to be recollected that he had 
just returned from the supreme court, and was speaking on the very 
facts on which the opinion of that court was delivered. , ' 


The same judge in his charge to the grand jury who found this bill, ob- 
served, “ To constitute the fact of levying war, it is not necessary that 
hostilities shall have actually commenced by ging the military force of the 
United States, or that measures of violence against the government shall have 
been carried into execution. But levying war is a fact in the constitution of 
which force is an indispensable ingredient. Amy combination to subvert by 
force the government of the United States, violently to dismember the union, 
to compel a change in the administration, to coeyce the repeal or adoption of | 


a general law, is a iracy to levy war, and if the conspi be 
into effect by the actusl employment of force, by the em and as- 
sembling of men for the purpose of executing the treasonable’ which 


was previously conceived, it amounts to levying of war. It- has*been held 
that arms are not essential to levying war provided the foree assembled be | 
sufficient to attain, or perhaps to justify attempting the object without them.” 
This paragraph is immediately followed by a reference to the opinion of the 
supreme court. 


It requires fo commentary upon these words, to show, that in the opinion 
of the judge who uttered them, an assemblage of men which should consti- 
tute the fact of levying war must be an assemblage in force, and that he so 
understood the opinion of the supreme court. If in that opinion, there may 
be found in some passages, a want of precision, and indefiniteness of expres- 
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ion, which has occasioned it to be differently understood by different persons, 
that may well be accounted for when it is.xecollected that in the particular 
case there was no assemblage whatever. Im expounding that opinion the 
whole should be taken together, and in. mce to the icular_ case in 
which it was deljvered. It is, however, not improbable that the misunder- 
standing has arisen from this circumstance. The court unquestionably did 
not ider arms as an indispensable requisite to levying war ; an assem- 
blage adapted to the object might be in a condition to effect or rg tay em 
without them. Nor did the court consider the actual we of the fore 
to the object, at all times, an indispensable requisite ; an asyemblage 
) might be im a condition to apply. force, might be in a state adapted to real 
war, without having made the-actual application of that force, From these 

itions, which are to be found in the ion, it may have been inferred, it 
is thought too hastily, that the nature ef the ‘assemblage was unimportant, 
and that war might be considered as actually levied by any meeting of men, 
if a criminal intention can be imputed to them by testimony of any kind what- 
ever. . 


It has been thought proper to discuss this question at large, and to review 
the opinion of the supreme court, aithough this court wouldbe more disposed 
to leave the question of fact, whether an overt act of levying, war was gom- 
mitted on Blennerhassett’s island to, the jury,under this explanation of the - 
law, and to instruct. them, that unless the assemblage on Blennerhassett’s 
island was an assemblage in force ;. was.a military assemblage in a con- 
dition to make war, it was not a levying of war, and that they could not con- 
strue it into an uct of war, than to arrest the further testimony which 
might be offered to connect the prisoner with, that assemblage, or to prove 
the intention of those who assembled together at that place. This point, 
however, is not to be understood as decided. It will, perhaps, constitute 
an essential inquiry in another case. 


Before leaving the opinion of the supreme court entirely. on, the question 
of the nature of the assemblage which will constitute an act of levying 
war, this court cannot forbear to ask, why is an assemblage absolutely re- 
quired? Is it not to judge in some measure of the end by the proportion 
which the means bear to the end? ,. Why is it that a single armed individual, 
entering a boat and sailing down the Ohio, for the avowed pu of attack- 
ing New-Orleans, could not be said to levy war? Is it not that he is appa- 
‘rently not in a condition to lévy war? If this be so, ought not the assemblage 
to furnish some evidence of its intention and capacity to levy war before it 
can amount. to levyiag war? And ought not the supreme court, when 
- speaking of an assemblage for the purpose of rsa gS treasonable object 

by force, be understood to indicate an assemblage exhibiting the appearance 
of turce. 


The definition of the attorney for the United States, deserves notice in this 
respect. Itis “ when there isan assemblage of men, convened for the purpose of 
etiecting by force a treasonable object, which force is meant to be employed 
before the assemblage disperses, thisis od 


To read this definition without adverting to the argument, we should infer 
that the assemblage was itself to effect by force the treasonable object, not 
to join itself to some other bodies of men and then to effect the object by 
their combined force. Under this construction it would be expected the ap- 
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rance of the assemblage would bear some proportion tothe object, and 
would indicate the intention. At any rate that it would be an assemblage in 
force. This construction is most certainly not that which was intended,” 
it serves to show that genéral phrases must always be understood in 
ence to the subject matter, and to the general principles‘of law. ~~ 


~ On that division of the subject which the merits of the case con 
nected with the pleadings, two points are made. ie. aby 


Ist, That this indictment having charged the prisoner with le ware 
Blennerhassett’s island and containing no ether overt act, cannot be su 
ported by proof that war was levied at that place by other persons, inti 


absence of the prisoner, even admitting those persons to be connected .w 
him in one common treasonable conspiracy. ei 


2dly. That admitting such an indictment could be supported by: such 
dence, the previous conviction of some person who committed the act whi 
is said to amount to levying war, is indipensable to the conviction of aper 
.son who advised or procured that act. 


As to the first point, the indictment contains two counts, one of whi 
charges that the prisoner with a number of persons unknown, levied war ¢ 
Blennerhassett’s island, in the county of Wood, in the district of Virginia 
and the other adds the circumstance of their proceeding from that isl 
down the river, for the purpose of seizing New-Orleans by force. 


In point of fact, the prisoner was not on Blennerhassett’s island, nor in th 
county of Wood, nor in the district of Virginia. 


In considering this point the court is led first to inquire whether an indict 
ment for levying war must specify an overt act,-or would be sufficient if i 
merely char the prisoner in general terms with having levied wa 
omitting the expression of place or circumstance. -: me 


The place in which a crime was committed is essential to an. indictment} 
were it only to shew the jurisdiction of the court. It is also essential for th 

urpose of enabling the prisoner to make his defence. That, at comma 
aw, an indictment would haye been defective which did not wention the p 
in which the crime-was committed, can scarcely be doubted» ‘For this, it é 
sufficient to refer to Hawkins, B. 2. c. 25. sect. 84: and c. 23. ‘sect. 91) "Th 
necessity is rendered the stronger by the constitutional provision: that th 
offender, “ shall be tried in the state and district wherein the erime:shall hav 
been committed,” and by the act of congress which requires: that'twelv 
petty jurors at least shall be summoned from the county where the offe 
Was committed. , 


A description of the particular manner in which the war was levied; 
also essential to enable the accused to make his defence. ‘The law does’ fic 
expect a man to be prepared to defend every act of his life Which may*t 
suddenly and without notice alleged against him. In common justice the pa 
ticular fact with which he is charged ought to be stated, and stated in such 
manner as to afford a reasonable certainty of the nature of the aceu 
and the circumstances which will be adduced against him. The general d 
trine on the subject of indictments is full tothis point. Foster, p. 149. speak 
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ng of the treason of compassing the king’s death, says, “ From what has 
been said it followeth that in every indictment for this species of treason, and 
ndeed for levying war and adhering to the king’s enemies, an overt act must 
pe alleged and proved. For the overt act is the charge to which the prisoner 
must.apply his defence.” ” ao 






































In p. 220. Foster repeats this declaration. _ It is.also laid down in Hawk, B. 
B. c. 17. sect. 29. 1 Hale,121. 1EBast, 116. and by the other authorities cited, 
specially Vaughan’s case. In corrobofation of this opinion, it may be ob- 
rved, that treason can only.be established by the of overt acts, and 
hat by the common law as well as by the :statute of 7 of William III. those 
pvert acts only which are charged in the indictment can be given in evidence, 
nless, perhaps, as corroborative testimony after the overt acts are proved. 
hat clause in the constitution, too, which says: that in all criminal prosecu- 
ions the accused shall enjoy the right ‘to be informed of the nature and 
ause ef the accusation,” is considered as having a direct bearing on this 
DO Pe It secures to him such information as will enable him to prepare for his 
icfence. 


It seems then to be perfectly clear, that it would not be sufficient for an in- 
lictment to allege generally that the accused had levied war — the 

nited States. ‘The charge must. be more particularly specified by Jaying 
hat is.termed an overt act of levying. war. ‘Lhe law relative to an 
ppeal, as cited from Stamford, is strongly corroborative. of this opinion. 


If it be necessary to specify the charge in the indictment, it would seem to 
ollow irresistibly, that the charge must be proved as laid. 


All the authorities which require an overt act, require also that this. overt 
act should be proved, The decision in Vaughan’s case is particularly in 
point. Might it be otherwise, the charge of an overt act would be a mis- 
hief instead of an advantage to the accused. It would lead him from 
he true cause and nature of the accusation, instead of informing him re- 
Bpecting it, 


But it is contended on the part of the prosecution that, although the ac- 
used had never been with the party which assembled at Blennerhassett’s 
sland, and was, at the time, at a great distance, and in a different state, he 

as yet legally present, and therefore may properly be charged im the in- 
di¢tment as being present in fact. 


It is therefore necessary to inquire whether in this case the doctrine of con- 
tructive presence can apply. ‘ 


. ? 
It is conceived by the court to be possible that a person may be concerned 
n a treasonable conspiracy, and yet be legally, as well as actually, absent, 
vhile some one act of the treason is perpetrated. If a rebellion should be so 
xtensive as te spread through every state in the union, it will scarcely be 
ontended that every individual concerned init is legally present atevery overt 
t committed in the course of that rebellion. It would be a very violent pre- 
umption indeed, too violent to be made without clearauthority, to presume 
hat even the chief of the rebel army was legally present at every such overt 
pm. If the main rebel army with the chief at its head, should be prosecuy 
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ting war at one extremity of our territory, say in Néw Hanipshire, if this 
chief should be there captured and sext to the other extremity ‘for the-purs 
pose of trial, if his “indictment, instead of aileging an overt act which was 
true in point of fact, should allege that he had assembled sotve small party, 
which in truth he had not seen, and-had levied war by engaging’in a skir- 
mish in Georgia ata time when in reality he was fighting a battle in New 
Hampshire, if such evidence would support such an indictment by the fiction 
that he was legally present though really absent, all would ask to what pur- 
pose are those provisions in the constitution which direct the place of trial, 
and ordain that the accused shall be informed of the nature and cause of the 
accusation ¢ eer 


But that a ‘man may be legally absent who has counselled or procured a 
treasonable act, is proved by all those books which treat upon the subject, 
and which concur in declaring that such a person is a:principal traitor, not 
because he was'legally present, but because in treasotyall are principals. Yet the 
indictment, upon general principles, would charge him according to the truth of 
the case. Lord Coke says, “ if many conpire to levy war, and some of them do 
levy the same according to the conspiracy, this is high treason in all.” Why? 
Because all were legally present when the war was levied? No. “For in 
treason,” continues Lord Coke, “ all be principals, and war is levied.” In 
this case the indictment, reasoning from analogy, would not charge that the ab- 
sent conspirators were present, but would state the truth of the case. If the 
conspirater had done nothing which amounted:to levying of war, and if by 
our constitution the doctrine that an accessary becomes a principal: be not 
adopted, in consequence of which the conspirator could not be condemned 
under an indictment stating the truth of the casé, it would be going very far ~ 
to say that this defect, if it be termed one, may be cured by an indictment 
stating the case untruly. : 

. . . r 

This:doctrine of Lord Coke has bcen adopted by all subsequent writers’; 
and it is generally laid down in the English books that whatever will make @ 
man an accessary in felony, will make hima principal in treason ;-dutit is no 
where suggested that he is by construction to be consilered as present when 
in point of fact he was absent, , 


/ 

Foster has been particularly quoted, and certainly he is precisely in point. 
“ It is well known,” says Foster, “ that in the language of the’ case, there | 
are no accessaries in high treason; all are principals. Every instance of 
incitement, aid, or protection, which in the caseof felony will render’a man 
an accessary before or after the fact, m the case of high treason, whether it 
be treason at. common law or by statute, wilt make him a principal in treason.” 
The cases of incitement and aid are cases put as examples of a’man’s be- 
coming a principal in treason, not because he was legally present, but by force 
of that maxim in the common Jaw, that whatever will render a man an ac- 
cessary at common law will render him a principal in treason. In other pas- 
sages the words “command” or “ procure” are used to indicate the same state 
a of things, that is, a treasonable assemblage produced by a man whois not him-: * 
self in that assemblage. 


In point of law then, the man who incites, aids, or procures a treasonable’ 
act, is not, merely in consequence of that incitement, aid or procurement, lé-" | 
gally present when that act is committed. = 
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If it does net result from the nature of the crime that all who are concerned 
init are legally present at every overt act, then each case depends upon its 
ewn circumstances, and to judge how far the circumstanées of any case can 
make him legally present who is in fact absent, the doctrine of constructive 
presence must be examined. 


. Hale, in his 1 vol. p. 615. s, “regularly no man can be a principal in 
felony uniess he be pranset. hs the same page he says, “* an accessary be- 
Sore is he that being absent at the time of the y committed, doth yet pro- 
cure, counsel, or command another to commit a felony.” The books are_full 
of passages which state this to be the law. Foster, in showing what acts of 
concurrence will make a mana principal, says, “he must be present at the 
tt nal otherwise he can no more than an accessary before the 
act.’ 


These strong distinctions would be idle, at any rate they would be inappli- 
cable to treason, if they were tobe entirely lost in the doctrine of constructive 
presence. 


Foster adds, p. 349. “ when the law requireth the presence of the accom- 
plice at the perpetration of the fact im order to render him a principal, it 
doth not require a strict actual immediate presence, such a presence as would 
make him an eye or ear witness of what passeth.” The terms used by Fos- 
ter are such as would be employed by a man intending to show the necessity 
that the absent person should benear at hand, although from the nature of the 
thing no precise distance could, be marked out. An inspection of the cases 
from which Foster drew this general principle will serve to illustrate it. (See 
Hale, 439.) In all these cases, put by Hale, the whole party set out together 
to commit the very fact charged in the indictment, or to commit.some, other 
unlawful act, in which they are all to be personally concerned at,the same 
time and place, and are, at the very time when the criminal fact-is.commit- 
ted, near enough to give actual personal aid and assistance to the man who 
perpetrated it. Hale, in p.449. giving the reason for the decision in the case 
of the Lord Dacres, says, “ they all came with an intent to steal the deer, 
and consequently the law supposes that they came all with the intent to op- 
pose all that should hiader them in that design.” The original case says this 
was their resolution. This opposition would be a personal opposition. This 
case, even as stated by Hale, would clearly not comprehend any man who en- 
tered into the combination, but who, instead of going to the park where the 
murder was committed, should not set out with the others, should go toa dif- 
ferent park, or should even lose his way. See Hale, 534. 


In both the cases here stated, the persons actually set out together, and were 
near enough to assist in the commission of the fact. That in the case of Pudsy 
the felony was, as stated by Hale, a different felony from that originally intend- 
ed, is unimportant iu regard tothe particular principle now under considera- 
tion, so far as respected distance, as respected capasity to assist in case of 
resistance, it is the same as if the robbery had been that which was originally 
designed. The case in the original report shows that the felony committed 
was in fact in pursuance of that originally designed. Foster, 350. plainly sup- 
poses the same particular design, not a general design composed of many 
perticular distinct facts. He supposes them to be co-operating with respect 
to that particular design. ‘This may be illustrated by a case which is perhaps 
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common. Suppose a band of robbers confederated for the general of 
robbing. ‘They set out together, or in parties, to rob a particular indivi 
and each performs the part assigned to him. Some ride up to the individual 
and demand his purse, others watch out of sight to intercept those who might 
be coming to assist the man on ‘Whom the robbery isto be committed. If mur- 
der or robbery actually take place, all are principals, and all in construction 
of law arepresent. But suppose they set out at the sametime, or at different 
times, by different roads, to attack and rob different individaals or different - 
companies ; to commit distinct acts of robbery. It has never been contended 
that those who committed one act of robbery, or who failed altogether, were 
constructively present at the act of those who were associated with them in 
the common object ‘of robbery, who were to share the plunder, but who did not» 
assist at the particular fact. They do indeed belong to the general party, but, 
they are not of the particular party which committed this fact. Foster cons 
cludes this subject by observing, that “ in order to render a person an accom- 
plice and a principal in felony, he must be aiding and ing at the fact, or 
ready to afford nce if necessary.” That is, atthepa ar fact wh 

is charged, he must be ready to render assistance to those who are comm 

that particular fact ; he must, as is stated by Hawkins, be ready to give’im- 
mediate and direct assistance, ' 


All the caves to be found in the books go to the same point. Let them be 
applied to that under considération. 


“The whole treason laid in this indictment is the levying of war in Blenner- 
hassett’s island, and the whole question to which the inquiry of the court is 
now directed is, whethcr the prisoner was legally present at that fact. 


I say this is the whole question, because the prisoner can only be convicted 
on the overt act laid in the indictment. With respect to this prosec ; 
is as if no other overt act existed. If other overt acts can be inquired into, 
it is for the sole purpose of proving the particular fact charged ; it is as evi- 
dence of the crime consisting of this particular fact, not as establishing the 
general crime by a distinct fact. ’ 


The counse! for the prosecution have charged those engaged in the defence 
with considering the overt act as the treason, Whereas it ought to.be consider- 
ed solely as the evidence of the treason; but the counsel for the prosecution 
seem themselves not to have sufficiently adverted to this clear principle, that 
though the overt act may not be itself the treason, it is the sole act of that trea- 
son which can produce conviction. It is the sole point in issue between the 
parties. And the only division of that point, if the expression be allowed, which 
the court is now examining, is the constructive presence of the prisoner at the 
fact charged. 


To return then to the application of the cases. 


Had the prisoner set out with the party from Beaver for Blennerhassett’s 
island, or, perhaps, had he set out for that place, though not from Beaver, and 
had arrived in the island, he would have been present at the fact; had he not 
arrived in the island, but had taken a positign wear enough to co-operate with. 
those on the island, to assist them in any act of hostility, or to aid them if at- 
tacked, the question whether he wasconstructively present woald be a ques- 








4b APPENDIX. 


tion compounded of law and fact, which would be decided by the jury, with the 
aid of the court, so far as respected the law. In this case the pons would 
have been of the particular party assembled on the island, and would have 
been associated with them in the particular ast of levying war said to have 
been committed on the island. 


Bat if he was not with the, patsy at any time before they reached theisland ; 
if he did not join them there, or’ atend toon them there if his personal co- 
jperation in the géneral plan was tobe elsewhere, at a great distance, 

adifferent state ; if the overt acts of treason to be performed by him were 
to bé distinct overt acts ; then he was not of the particular party assembled 
at Blennerhassett’s island, and was not Constructively present, aiding and as- 
Sisting in the particular act which was there committed. 


There is not only no evidence ‘hat the accused was of the porereler party 


which assembled on Blennerhassett’s island, but,the whole evidence shows he 
was not of that party. P 


Thie testimony on this point, so far as it has been delivered, is not equivo- 


“Th felony then, admitting the crime to have been completed on the island, and 
to have been advised, procured, or commanded by the accused, he would have 
been incontestibly an accessary, and not a principal. 


But in treason, it is said, the law is otherwise, because the theatre of action 


is more extensive. 


This reasoning applies in England as strongly as in the United States, While 
in "13 and °45 the fainily of Stuart sought (reeeain the crown they had forfeit- 
ed, the struggle was for the whole kingdom ; yet no man was ever considered 
as Tegally present at one e piace when actually at another ; or as aiding in one 
transaction, while actually employed in another. ' ; 


With the perfect knowledge that the whole nation may be the theatre of 
action, the English books unite in declaring, that he who counsels, procures, or 
aids treason, is guilty accessorially, and solely in, virtue of the common law 
principle, that what will make a man an accessary in felony makes him a prin- 
cipal in treason. So far from considering a man as constructively present at 
every overt act of the general treason in which he may have been concerned, 
the whole doctrine of the books limits the proof against him to those particular 
overt acts of levying war with which he is charged. : 


What would be the effect of a different doctrine? Clearly that which has 
been stated. If a person levying war in Kentucky may be said to be construc- 
tively present and assembled with a party carrying on war in Virginia, at 4 
great distance from him, then he is present at every overt act performedany 
where : he may be tried in any state on the continent, where any overt act has 
been committed ; he may be proved to be guilty of an overt act laid in the in- 
dictment in which he had no personal participation, by proving that he advised 
it, or that he committed other acts, 


This is, perhaps, too extravag&nt to be in terms maintained. Certainly it 
cannot be supported by the doctrines of the English law. 
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The opinion of Judge Paterson in Mitchell’s case has been cited on this point, 
2 Dal. 348. é 


The indictment is not specially stated; but from the case as reported, it 
must have been either general for levying war in the county of Alleghany, and 
the overt act laid must have been the assemblage of men and levying of war in 
that county ; or it must have given a particular detail of the treasonable trans- 
actions in thatcounty. The first supposition is the most probable ; but let the in- 
dictment be in the one form or the other, and the result isthe same. The facts of 
the case are, that a large body of men, of whom Mitchell was one, assembled 
at Braddock’s field, in the county of Alleghany, for the purpose of committing 
acts of violence at Pittsburg. That there was alsoanassemblage at a different 
time at Couches fort, at which the prisoner also attended. The general and 
avowed object of that meeting was toconcert measures for resisting the exe- 
cution of a public law. At Couches fort the resolution was taken to attack the 
heuse of the inspector, and the body there assembled marched to that house 
and attacked it. It was proved by the competent number of witnesses, that 
he was at Couches fort armed, that he offered to reconnoitre the house to be at- 
tacked, that he marched with the insurgents towards the house, that he was 
with them after the action attending the body of one of his comrades who was 
killed in it ; one witness swore positively that he was present at the burning of 
the house, and a second witness said that “it ran in his head that he had seen 
him there.” That a doubt should exist in such a case as this is strong evidence 
of the necessity that the overt act should be unequivocally proved by two wit- 
pesses. 


But what was the opinion of the judge in this case? Couches fort and Ne- 
ville’s house being in the same county, the assemblage having been at Couches 
fort, and the resolution to attack the house having been there taken, the body 
having for the avowed purpose moved in execution of that resolution towards. 
the house to be attacked, he inclined to think that the act of marching was in 
itself levying war. If it was, then the overt act laid in the indictment was 
consummated by the assemblage at Couches, and the marching from thence, 
and Mitchell was proved tobe guilty by more than two positive witnesses. But 
without deciding this to be the law, he proceeded to consider the meeting at 
Couches, the immediate marching to Neville’s house, and the attack and burn- 
ing of the house, as one transaction. Mitchell was proved by more than two 


positive witnesses to have been in that transaction, to have taken an active 


part in it, and the judge declared it to be unnecessary that all should have seen 
him at the same time and place. 


But suppose not a single witness had proved Mitchell to have been at Couches, 
or on the march, or at Neville’s. Suppose he had been at the time notorious- 
ly absent ina different state. Can it be believed by any person who observes 
the caution with which Judge Paterson required the constitutional proof of two 
witnesses to the same overt act, that he would have said Mitchell. was con- 
structively present, and might on that straining of a legal fiction be found guilty 
of treason? Had he delivered’such-an opinion, what would have been the 
language of this country respecting it? Had he given this opinion, it would 
have required all the correctness of his life to strike his name from that bloody 
list in which the name of Jefferies is enrolled. 


Vol. IV. 3R 
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But to estimate the opinion in Mitchell’s case, let its circumstances be tratis- 
ferred to Burr’s case. Suppose the body of men assembled in Blennerhassett’s 
island had previously met at some other place in the same county, and that 
Burr had been proved to be with them by four witnesses; that the resolu- 
tion to march to Blennerhassett's island for a treasonable purpose had been 
there taken; that he had been seen on the march with them ; that one wit- 
ness had seen him on the island ; that another thought he had seen him 
there ; that he had been seen with the party directly after leaving the island ; 
that this indictment had charged the levying of war in Wood county gene- 
rally ; the cases weuld then have been perfectly parallel, and the decisions 
would have been the same. 


In conformity with principle and with authority, then, the prisoner at the 
bar was neither legally nor actually present at Blennerhassett’s island ; and 
the court is strongly inclined to the opinion, that without proving an actual 
or legal presence by two witnesses, the overt act laid in this indictment can- 
not be proved. 


But this opinion is controverted on two grounds. 


The first is, that the indictment does not charge the prisoner to have 
been present. 


The second, that although he was absent, yet, if he caused the assemblage, 
he may be indicted as being present, and convicted on evidence that he 
caused the treasonable act. 


The first position is to be decided by the indictment itself. The court un- 
derstands the allegation differently from the attorney for the United States. 
The court understands it to be directly charged, that the prisoner did assem- 
ble with the multitude and did march with them. Nothing will more clearly 
test this construction than putting the case into a shape which it may possibly 
take. Suppose the law to be, that the indictment would be defective unless 
it alleged the presence of the person indicted at the act of treason. If upon 
a special verdict facts should be found which amounted to a levying of war 
by the accused, and his counsel should insist that he could not be condemned 
because the indictment was defective in not charging that he was himself one 
of the assemblage which constituted the treason, or because it alleged the 
procurement defectively, would the attorney admit this construction of his 
indictment to be correct? I am persuaded that he would not, and that he 
ought not to make such a concession. If, after a verdict, the indictment 
ought to be construed to allege that the prisoner was one of the assemblage at 
Biennerhassett’s island, it ought to be so construed now. But this is unim- 
portant, for if the indictment alleges that the prisoner procured the assem- 
blage, that procurement becomes part of the overt act, and must be proved 
as will be shown hereafter. 


The second position is founded on 1 Hale, 214. 288, and 1 East, 127. 


While I declare that this doctrine contradicts every idea I had ever en- 
tertained on the subject of indictments, since it admits that one case may be 
stated and a very different case may be proved, I will acknowledge that it 
is countenanced by the authorities adduced in its support. ‘To counselor ad- 
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vise a treasonable assemblage, and to be one of that assemblage, are cer- 
tainly distinct acts, and therefore ought not to be charged as the same act. 
The great objection to this mode of proceeding is, that the proof essentially 
varies from the charge in the character and essence of the offence, and in the 
testimony by which the accused is to defend himself. ‘These dicta of Lord 
Hale, therefore, taken in the extent in which they are understood by the 
counsel for the United States seem to be repugnant to the declarations we find 
every where, that an overt act must be laid, and must be proved. No case 
is cited by Hale in support of them, and I am strongly inclined to the opinion 
that, had the public received his corrected, instead of his original manu- 
script, they would, if not expunged, have been restrained in their applica- 
tion to cases of a particular description. Laid down generally, and 4 
to all cases of treason, they are repugnant to the principles for which Hale 
contends, for which all the elementary writers contend, and from which courts 
have in no case, either directly reported or referred to in the books, ever de- 
parted. These principles are, that the indictment must give notice of the 
offence : that the accused is only bound to answer the particular charge 
which the indictment contains, and that the overt act laid is that particular 
charge. Under such circumstances, it is only doing justice to Hale to ex- 
amine his dicta, andif they will admit of being understood in a limited sense, 
not repugnant to his own doctrines, nor to the general principles of law, to 
understand them in that sense. 


“If many conspire to counterfeit, or counsel or abet it, and one of them 
doth the fact upon that counselling or conspiracy, it is treason in all, and 
they may be all indicted for counterfeiting generally within the statute, for 
in such case, in treason, all are principals.” 


This is laid down as applicable singly to the treason of counterfciting the 
coin, and is not applied by Hale to other treasons. Had he designed to ap- 
ply the principle universally, he would have stated it as a general proposition ; 
he would have laid it down in treating on other branches of the statute, as 
well as in the chapter respecting the coin ; he would have laid it down when 
treating on indictments generally. But he has done neither. Every senti- 
ment bearing in any manner on this point, which is to be found in Lord Hale, 
while on the doctrine of levying war, or on the general doctrine of indict- 
ments, militates against the opinion that he considered the proposition as 
more extensive than he has declared it to be. No court could be justified in 
extending the dictum of a judge beyond its terms, to cases in which he has 
expressly treated, to which he has not himself applied it, and on which he as 
well as others has delivered opinions which that dictum would overrule, 
This would be the less justifiable if there should be a clear legal distinction 
indicated by the very terms in which the judge has expressed himself be- 
tween the particular case to which alone he-has applied the dictum, and 
other cases to which the court is required to extend it. 


There is this clear legal distinction. “ They may,” says Judge Hale, “ be 
indicted for counterfeiting generally.” But if many conspire to levy war, and 
some actually levy it, they may not be indicted for levying war generally. 
The books concur in declaring that they cannot be so indicted. A special 
overt act of levying war must be laid. This distinction between counter- 
feiting the coins, and that class of treasons among which levying war is 
placed, is taken in the statute of Edward II. That statute requires an 





498 APPENDIX. 


overt act of levying war to be laid in the indictment, and does not require an 
evert.act of counterfeiting the coin to be laid. If in a particular case where 
a general indictment is sufficient, it be stated that the crime may be charged 

~generally according to the legal effect of the act, it does not follow, that in 
ether cases where a general indictment would be insufficient, where an overt 
act must be laid, that this overt act need not be laid according to the real fact. 
Hale, then, is to be reconciled with himself, and with the general principles 
of law, only by permitting the limits which he has himself given to his own 
dictum, to remain where he has placed them. 


In p. 238. Hale is speaking generally of the receiver of a traitor, and is 
stating in what such receiver partakes of an accessary. Ist. “ His indictment 
must be special of the receipt, and not generally that he did the thing, which 
may be otherwise in case of one that is procurer, counsellor or consenter.” 


The words “ may be otherwise” do not clearly convey the idea that it is 
universally otherwise. In all cases of a receiver the indictment must be 
special on the receipt, and not general, The words it “ maybe otherwise 
in case of a procurer,” &c. signify that it may be otherwise in all treasons, 
or that it may be otherwise in some treasons. If it may be otherwise in some 
treasons without contradicting the doctrines of Hale himself, as well as of 
other writers, but cannot be otherwise in all treasons without such contradic- 
tion, the fair construction is, that Hale used these words in their restricted 
sense ; that he used them in reference to treasons, in which a general in- 
dictment would lie, not to treasons where a general indictment would not lie, 
but an overt act of the treason must be charged. The two passages of Hale 
thus construed, may perhaps be law, and may leave him consistent with 
himself, It appears te the court to be the fair way of construing them. 


These observations relative to the passages quoted from Hale, apply to 


that quoted from East, who obviously copies from Hale, and relies upon his 
authority, 


Upon this point Keeling, 26. and 1 Hale, 626. have also been relied upon, 
It is stated in both, that if a man be indicted as a principal and acquitted, 
he cannot afterwards be indicted as accessary before the fact. Whence it is 
inferred, not without reason, that evidence of accessorial guilt may be re- 
ceived on such an indictment, Yetno case is found in which the question has 
been made and decided. The objection has never been taken at a trial and 
overruled, nor do the books say it would be overruled. Were such a case 
produced its application would be questionable. Keeling says, an accessary 
before the fact is guodam modo, in some manner guilty of the fact. The law 
may not require that the manner should be stated, for in felony it does not 
require that an overt.act should be laid. ‘The indictment therefore may 
be general. But an overt act of levying war must be laid. These cases then 
prove in their utmost extent no more than the cases previously cited from 
Hale and East. This distinction between indictments which may state the 
fact generally, and those which must lay it specially, bear some analogy to 
a general and a special action on the case. In a general action, the declara- 
tion may lay the assumpsit according to the legal effect of the transaction, 
but in a special action on the case, the declaration must state the material 
circumstances truly, and they must be proved as stated. ‘This distinction 
also derives some aid from a passage in Hale, 625. immediately preceding 
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that which has been cited at the bar. He says, “If A. be indicted as princi- 
pal, and B. as accessary before or after, and both be acquitted, yet B. 
may be indicted as principal, and the former acquittal as accessary is no 
bar. 


The crimes, then, are not the same, and may not indifferently be tried 
under the same indictment. But why is it that an acquittal as principal may 
be pleaded in bar to an indictment as accessary, while an acquittal as acces- 
sary may not be pleaded in bar to an indictment as principal? If it be an- 
swered that the accessorial crime may be given in evidence on an indictment 
as principal, but that the principal crime may not be given in evidence on an 
indictment as accessary, the question recurs, on what legal ground does this 
distinction stand? I can imagine only this. An accessary. being guodam 
modo a principal, in indictments where the law does not require the manner 
to be stated, which need not be special, evidence of accessorial guilt, if the 
punishment be the same, may possibly be received ; but every indictment as 
an accessary must be special. The very allegation that he is an accessary 
must be a special allegation, and must show how he became an accessary. The 
charges of this special indictment, therefore, must be proved as laid, and no} 
evidence which proves the crime in a form substantially different can be re-| 
ceived. If this be the legal reason for the distinction, it supports the exposi- 
tion of these dicta which has been given. If it be not the legal reason, I can} 
conceive no other. 4 


But suppose the law to be as is contended by the counsel for the United \ 
States. Suppose an indictment, charging an individual with personally as-| 
sembling among others, and thus levying war, may be satisfied with the proof” 
that he caused the assemblage. What effect will this law have upon this’ 
case { 
Wy 

The guilt of the accused, if there be any guilt, does not consist in the as-) 
semblage, forhe was not a member of it. The simple fact of assemblage no 
more affects one absent man thananother. His guilt then consists in procuring | 
the assemblage, and upon this fact depends his criminality. The proof rela-7 
tive to the character of an assemblage must be the same whether a man be) 
present or absent. In the general, to charge any individual with the guilt o 
an assemblage, the fact of his presence must be proved. It constitutes an es-/ 
sential part of the overt act. If then the procurement be substituted in the! 
place of presence, does it not also constitute an essential part of the overt/ 
act? Must it not also be proved? Must it not be proved in the same man- 
ner that presence must be proved? If in one case the presence of the indi-| 
vidual makes the. guilt of the assemblage his guilt, and in the other case the 
procurement by the individual makes the guilt of the assemblage his guilt, then} 
presence and procurement are equally component parts of the overt act, andj 
equally require two witnesses, 


Collateral points may, say the books, be proved according to the course off 
the common law: but is this a collateral point? Is the fact, without whicl 
the accused does not participate in the guilt of the assemblage, if it was guilty,! 
a collateral point? This cannot be. The presence of the party, where pre 
sence is necessary, being a part of the overt act, must be positively proved b 
two witnesses. No presumptive evidence, no factsfrom which presence may/| 
be conjectured or inferred, will satisfy the constitution and the law. If pro] 
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curement take the place of presence, and become part of the overt act, then 
no presumptive evidence, no facts from which the procurement may be con- 
jectured or inferred, can satisfy the constitution and the law. The mind is 
not to be led to the conclusion that the individual was present, by a train of 
conjectures or inferences, or of reasoning: the fact must be proved by two 
witnesses. Neither where procurement supplies the want of presence, is 
the mind to be conducted to the conclusion that the accused procured the as- 
sembly, by a train of conjectures or inferences, or of reasoning ; the fact itself 
must be proved by two witnesses, and must have been committed within the 
district. 


If it be said that the advising or procurement of treason is a secret transac- 
tion which can scarcely ever be proved in the manner required by this opinion ; 
the answer which will readily suggest itself is, that the difficulty of proving a 
fact will not justify conviction without proof. Certainly it will not justify con- 
viction without a direct and positive witness in a case where the constitution 
requires two. The more correct inference from this circumstance would seem 
to be, that the advising of the fact is not within the constitutional definition of 
the crime. To advise or procure a treason is in the nature of conspiring or 
plotting treason, which is not treason in itself. 


If then the doetrines of Keeling, Hale and Fast are to be understoed in the 
sense in which they are pressed by the counsel for the prosecution, and are ap- 
plicable in the United States, the fact that the accused procured the assem- 
blage on Blennerhassett’s island must be proved, not circumstantially, but 
positively by two witnesses, to charge him with that assemblage. But there 
are still other most important considerations, which must be well weighed 
before this doctrine can be applied to the United States. 


The eighth amendment tothe constitution has been pressed with great force, 
and it is impossible not to feel its application to this point. The accused can- 
not be truly said to be “ informed of the nature and cause ef the accusation,” 
unless the indictment shall give him that notice which may reasonably suggest 
to him the point on which the accusation turns, so that he may know the course 
o be pursued in his defence. 


It is also well worthy of consideration, that this doctrine, so far as it respects 
reason, is entirely supported by the operation of the common law, which is 
said toconvert the accessary before the fact into the principal, and to make 
he act of the principal his act. The accessary before the fact is not said to 
have levied war. He is not said to be guilty under the statute. But the com- 
on law attaches to him the guilt of that fact which he has advised or pro- 
ured, and, as contended, makes it his act. This is the operation of the com- 
on law, not the operation of the statute. It is an operation then which can 
nly be performed where the common law exists to perform it. It is the crea- 
ure of the common law, and the creature presupposes its creator. To decide 
hen that this doctrine is applicable to the United States, would seem to imply 
he decision that the United States, as a nation, have a common law which 
reates and defines the punishment of crimes accessorial in their nature. It 
ould imply the further decisions that these accessorial crimes are not, in the 
ase of treason, excluded by the definition of treason given in the constitution. 
will not pretend that I have not individually an opinion on these points, but 
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it is one which I should give only in a case absolutely requiring it, unless I could 
confer respecting it with the judges of the supreme court. 


I have said that this doctrine cannot apply to the United States, without im- 
plying those decisions respecting the common law which I have stated, be- 
cause, should it be true, as is contended, that the constitutional definition of 
treason comprehends him who advises or procures an assemblage that levies 
war, it would not follow that such adviser or procurer might be charged as 
having been present at the assemblage. If the adviser or procurer is within 
the definition of levying war, and, independent of the agency of the common 
law, does actually levy war, then the advisement or procurement is an overt 
act of levying war. If it be the overt act on which he is to be convicted, then | 
it must be charged in the indictment, for he can only be convicted on proof of 
the overt acts which are charged. , 


To render this distinction more intelligible, let it be retollected, that al- | 
though it should be conceded that since the statute of William and Mary, he / 
who advises or procures a treason may in England be charged as having com- | 
mitted that treason, by virtue of the common law operation, which is said, so far | 
as respects the indictment, to unite the accessorial tothe principal offence, and | 
permit them to be charged as one, yet it can never be conceded that he who } 
commits one overt act under the statute of Edward, can be charged and con- | 
victed on proof of another overt act. If then procurement be an overt act of | 
treason under the constitution, no man can be convicted for the procure- 
ment under an indictment charging him with actually assembling, what- | 
ever may be the doctrine of the common law in the case of an accessorial, 
offender. 


4 
' 


It may not be improper in this place again to advert to the opinion of the | 
supreme court, and to show that it contains nothing contrary to the doctrine | 
now laid down. That opinion is, that an individual may be guilty of treason 
“ who has notappeared in arms against his country; that if war be actually 
levied, that is, if a body of men be actually assembled for the purpose of} 
effecting by force a treasonable object, all those who perform any part, 
however minute, or however remote from the scene of action, and who | 
are actually leagued in the general conspiracy, are to be considered as} 
traitors.” 


This opinion does not touch the caseof a person who advises or procures an| 
assemblage, and does nothing further. ‘The advising certainly, and perhaps) 
the procuring, is more in the nature of a conspiracy to levy war, than of the} 
actual levyingofwar. According te the opinion, it isnot enough tobe leagued. 
in.the conspiracy, and that war be levied, but it is also necessary to perform 
a part; that part is the act of levying war. This part, it istrue, may. b 
minute : it may not be the actual appearance in arms, and it may be remote} 
from the scene of action, that is, from the place where the army is assembled 5 
but it must be a part, and that part must be performed by a person who i 
leagued in the conspiracy. This part, however minute or remote, con 
stitutes the overt act on which alone the person who performs it can be} 
convicted. ie 


! 
t 


\ 
| 
I 
| 


The opinion does not declare that the person who has performed this re4 
mote and minute part may be indicted fog a part which was in truth per 
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formed by others, and convicted on their overt acts. It amounts to this and 
nothing more, that when war is actually levied, not only those who bear arms, 
but those also whoare leagued in the conspiracy, and who perform the various 
distinct parts which are necessary for the prosecution of war, do in the sense 
of the constitution levy war. It may possibly be the opinion of the supreme 
court, that those who procure a treason, and do nothing further, are guilty 
under the constitution ; I only say that opinion has not yet been given ; still 
Jess has it been indicated, that he who advises shall be indicted as having per- 
formed the fact. 


It is then the opinion of the court, that this indictment can be supported only 
by testimony which proves the accused to have been actually or constructively 
present when the assemblage teak place on Blennerhassett’s island, or by the 
admission of the doctrine that he who procures an act may be indicted as 
having performed that act. 


It is further the opinion of the court, that there is no testimony whatever 
which tends to prove that the accused was actually or constructively present 
when that assemblage did take place. Indeed the contrary is most apparent. 
With respect to admitting proof of procurement to establish a charge of ac- 
tual presence, the court is of opinion, that if this be admissible in England on 
an indictment for levying war, which is far from being conceded, it is admis- 
sible only by virtue of the operation of the common law upon the statute, and 
therefore is not admissible in this country unless by virtue of a similar opera- 
tion; a point far from being established, but on which, for the present, no 
opinion is given. If, however, this point be established, still the procurement 
must be proved in the same manner, and by the same kind of testimony which 
would be required to prove actual presence. 


The second point in this division of the subject is the necessity of adducing 
the record of the previous conviction of some. one person who committed the 
fact alleged to be treasonable. 


This point presupposes the treason of the accused, if any has been com- 
mitted, to be accessorial in its nature. Its being of this description according 
to the British authorities, depends on the presence or absence of the accused 
at the ttme the fact was committed. The doctrine on this subject is well un- 
derstood, has been most copiously explained, and need not be repeated. 
That there is no evidence of his actaal or legal presence is a point already 
discussed and decided. It is then apparent that, but for the exception to the 
general principle which is made in cases of treason, those who assembled at 
Blennerhassett’s island, if that assemblage was such as to constitute the 
crime, would be principals, and those who might really have caused 
that assemblage, although in truth the chief traitors, would in law be acces- 
saries. ‘ SE se 

It is a settled principle in the law that the accessary cannot be guilty of a 
greater offence than his principal. The maxim is accessorius sequitur naturam 
aui frincifalis; the accessary follows the nature of his principal. Hence results 
the necessity of establishing the guilt of the principal before the accessary 
can-be tried. For the degree of guilt which is incurred by counselling or 
commanding the commission of a crime depends upon the actua) commission 
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of that crime. No man is an accessary to murder unless the fact has been 
committed. 


The fact can only be established in a prosecution against the person by 
whom a crime has been perpetrated. The law supposes a man more 
capable of defending his own conduct than any other person, and will 
not tolerate that the guilt of A. shall be established in a prosecution against 
B. Consequently, if the guilt of B. depends on the guilt of A. A. must be 
convicted before B. can be tried. It would exhibit a monstrous deformity, 
indeed, in our system, if B. might be executed for being agcessary toa mur- 
der committed by A. and A. should afterwards, upon a full trial, be ac- 
quitted of the fact. For this obvious reason, although the punishment of a 
principal and accessary was originally the same, and although in many in- 
stances it is still the same, the accessary could in no case be tried before the 
conviction of his principal, nor can he yet be tried previous to such convic- 


tion, unless he requires it, or unless a special provision to that effect be made 
by statute. 


If, then, this was a felony, the prisoner at the bar could not be tried until | 


the crime was established by the conviction of the person by whom it was 
actually perpetrated. 


Is the law otherwise in this case, because in treason all are principals ? 
Let this question be answered by reason and by authority. : 


Why is it that in felonies however atrocious, the trial of the accessary can | 
never precede the conviction of the principal? Not because the one is deno- 
minated the principal and the other the accessary, for that would be ground 
on whicha great law principle could never stand. Not because there was in 
fact a difference in the degree of moral guilt, for in the case of murder com- | 
mitted by a hardy villain for a bribe, the person plotting the murder and | 
giving the bribe, is, perhaps, of the two the blacker criminal ; and, were it 
etherwise, this would furnish no argument for precedence in trial. 


What, then, is the reason ? 


It has been already given. The legal guilt of the accessary depends on the . 
guilt of the principal; and the guilt of the principal can only be established 
in a prosecution against himself. 

—_—_—_ <<—r—/ 

Does not this reason apply in full force toa case of treason? 








The legal guilt of the person who planned the assemblage on Blenner- 
hassett’s island depends, not simply on the criminality of the previous con- 
spiracy, but on the criminality of that assemblage. If those who perpe- 
trated the fact be not traitors, he who advised the fact cannot be a traitor. 
His guilt, then, in contemplation of law, depends on theirs, and’-their guilt 
can only be established in a prosecution against themselves. Whether the 
adviser of this assemblage be punishable with death as a prmcipal or as an 
accessary, his liability to punishment depends on the degree of guilt attached 
to an act which has been perpetrated by others, and which, § it be a 

‘our. |; 38 
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criminal act, renders them guilty also. His guilt therefore depends on theirs, 
and their guilt cannot be legally established in a prosecution against 
him. 


The whole reason of the law, then, relative to the principal and accessary, 
‘so far as respects the order of trial, seems to apply in full force to a case of 
treason committed by one body of men in conspiracy with others who are 
absent. 


If from reason we pass to authority, we find it laid down by Hale, Foster, 
and East, in the most explicit terms, that the conviction of some one who 
has committed the treason must precede the trial of him who has advised or 
procured it. This position is also maintained by Leach in his notes on 
Hawkins, and is not, so far as the court has discovered, any where contra- 
dicted. 


Theseauthorities have been read and commented on at such length, that it 
cannot be necessary for the court to bring them again into view. It is the 
less necessary, because it is not understood that the law is controverted by the 
counsel for the United States. 


It is, however, contended, that the prisoner has waived his right to de- 
mand the conviction of some one person who was present at the fact, by 
pleading to his indictment. 


Had this indictment even charged the prisoner according to the truth of the 
case, the court would feel some difficulty in deciding that he had by implica- 
cation waived his right to demand a species of testimony essential to his con- 
viction. The court is not prepared to say that the act which is to operate 
against his rights did not require that it should be performed with a full 
knowledge of its operation. It would seem consonant to the usual course of 
proceeding in other respects, in criminal cases, that the prisoner should be 
informed that he had a right to refuse to be tried until some person who 
committed the act should be convicted, and that he ought not to be con- 
sidered as waiving the right to demand the record of conviction, unless with 
the full knowledge of that right he consented to be tried. The court, how- 
ever, does not decide what the law would be in such a case. It is unneces- 
sary to decide it, because pleading to an indictment in which a man is 
charged as having committed an act, cannot be construed to waive a right 
which he would haye possessed, had he been charged with having advised 
the act. No person indicted as a principal can be expeeted to say I am 
not a principal, I am an accessary ; I did not commit, I only advised the 
act. 


The authority of the English cases on this subject depends in a great 
measure on the adoption of the common law doctrine of accessorial treasons. 
If thiat doctrine be excluded, this branch of it may not be directly applicable 
to treasons committed within the United States. if the crime of advising or 
procuring a levying of war be within the constitutional definition of treason, 
then he who advises or procures it must be indicted on the very fact, and the 
question whether the treasonableness of the act may be decided in the first 
instance in the trial of him who procured it, or must be decided in the trial 

of one who committed it, will depend upon the reason, as it respects the law 
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of evidence, which produced the British decisions with regard to the trial 
of principal and accessary, rather than on the positive authority of those 
decisions. 


This question is not essential in the present case, because if the crime be 
within the constitutional definition, it is an overt act of levying war, and 
to produce a conviction ought to have been charged in the indictment. 


The law of the case being thus far settled, what ought to be the decision 
of the court on the present motion ? Ought the court to set and hear testi- 
mony which cannot affect the prisoner, or ought the court to arrest that 
testimony ? On this question much has been said—much that may perhaps 
be ascribed'to a misconception of the point really under consideration. The 
motion has been treated as a motion confessedly made to stop relevant testi- 
mony, and in the course of the argument, it has been repeatedly stated by 
those who oppose the motion, that irrelevant testimony may and ought to be 
stopped. ‘That this statement is perfectly correct, is one of those funda- 
mental principles in judicial proceedings which is acknowledged by all, and 
is founded in the absolute necessity of the thing. No person will contend that 
in a civil or criminal case, either party is at liberty to introduce what testimo- 
ny he pleases, legal or illegal, and to consume the whole term in details of 
facts unconnected with the particular case. Some tribunal, then, must de- 
cide on the admissibility of testimony. The parties cannot constitute this 
tribunal, for they do not agree. The jury cannot constitute it, for the ques- 
tion is whether they shall hear the testimony or not. Who, then, but the 
court can constitute it? It is ef necessity the peculiar province of the court 
to judge of the admissibility of testimony. If the court admit improper or re- 
ject proper testimony, it is an error of judgment, but it is an error committed 
in the direct exercise of their judicial] functions. 


The present indictment charges the prisoner with levying war against the: 
United States, and alleges an overt act of levying war. That overt act 
must be proved, according to the mandates of the constitution and of the act 
of congress, by two witnesses. It is not proved by a single witness. The 
presence of the accused has been stated to be an essential component part of 
the overt act inthis indictment, unless the common law principle respecting 
accessaries should render it unnecessary ; and there is not only no witness 
who has preved his actual or legal presence ; but the fact of his absence is 
not controverted. The counsel for the prosecution offer to give in evidence 
subsequent transactions, at a different place, and in a different state, in order 
to prove what? The overt act laid in the indictment ? That the prisoner 
was one of those who assembled at Blennerhassett’s island? No, that is not 
alleged. It is we)l known that such testimony is not competent to establish 
such a fact. The constitution and law require that the fact should be esta- 
blished by two witnesses, not by the establishment of other facts from which 
the jury might reason to this fact. The testimony, then, is not relevant. If 
it can be introduced, it is only in the character of corroborative or confirma- 
tory testimony, after the overt act has been proved by two witnesses, in such 
manner that the question of fact ought to be left with the jury. The con- 
clusion that in this state of things no testimony can be admissible, is so in- 
evitable, that the counsel for the United States could not resist it. Ido not 
understand them to deny, that if the overt act be not proved by two wit- 
nesses so as to be submitted to the jury, that all other testimony must be 
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irrelevant, because no other testimony can prove the act. Now an assems 
blage on Blennerbassett’s island is proved by the requisite number of witnesses, 
and the court might submit it to the jury, whether that assemblage amounted 
to a levying of war, but the presence of the accused at that assemblage being 
no where alleged except in the indictment, the overt act is not proved 


by a single witness, and of consequence, all other testimony must be irrele- 
vant. 


The only difference between this motion as made, and the motion in the 
form which the counsel for the United States would admit to be regular, is 
this. It is now general for the rejection of all testimony. It might be par- 
ticular with respect to each witness as adduced. But can this be wished, or 
can it be deemed necessary? If enough is proved to show that the indict- 
ment cannot be supported, and that no testimony unless it be of that descrip- 
tion which the attorney for the United States declares himself not to possess, 
can be relevant, why should a question be taken on each witness ? 


The opinion of this court on the order of testimony has frequently been ad- 
verted toas deciding this question against the motion. 


If a contradiction between the two opinions does exist, the court cannot 
perceive it. It was said that levying war is an act compounded of law and 


fact, of which the jury, aided by the court, must judge. To that declaration 
the court still adheres. 


It was said that if the overt act was not proved by two witnesses, no testi- 


mony in its nature corroborative or confirmatory, was admissible, or could be 
relevant. 


From that declaration there is certainly no departure. It has been asked, 
in allusion to the present case, if a general commanding an army should de- 
tach troops for a distant service, would the men composing that detachment 
be traitors, and would the commander in chief escape punishment ? 


Let the opinion which has been given answer this question. Appearing at 
the head of an army would, according to this opinion, be an overt act of 
levying war; detaching a military corps from it for military purposes might 
also be an overt act of levying war. It is not pretended that he would not 
be punishable for these acts, it is only said that he may be tried and con- 
victed on hisown acts, in the state where those acts were committed, not on 
the acts of others in the state where those others acted. 


Much has been said in the course of the argument on points, on which the 
court feels no inclination to comment particularly, but which may, perhaps 
not improperly, receive some notice. 

That this court dares not usurp power is most true. 

That this court dares not shrink from its duty is not Jess true. 

Noman is desirous of placing himself in a disagreeable situation. Noman 


is desirous of becoming the peculiar subject of calumny. No man, might he 
let the bitter cup pass from him without self-reproach, would drain it tothe 
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bottom. But if he has no choice in the case ; if there is no alternative pre- 
sented to him but a dereliction of duty, or the opprobium of those who are 
denominated the world, he merits the contempt as well as the indignation of 
his country, who can hesitate which to embrace. : 


That gentlemen, in a case the most interesting, in the zeal with which they 
advocate particular opinions, and under the conviction in some measure pro- 
duced by that zeal, should on each side press their arguments too far, should 
be impatient at any deliberation in the court, and should suspect or fear the 
operation of motives to which alone they can ascribe that deliberation, is | 
perhaps a frailty incident to human nature ; but if any conduct on the part of 
the court could warrant a sentiment that they would deviate to the one side 
er the other from the line prescribed by duty and by law, that conduct would 
be viewed by the judges themselves with an eye of extreme severity, and | 
would long be recollected with deep and serious regret. 


The arguments on both sides have been intently and deliberately considered. 
Those which could not be noticed, since to notice every argument and autho- 
rity would. swell this opinion to a volume, have not been disregarded. The 
result of the whole is a conviction as complete as the mind of the court 
is capable of receiving on a complex subject, that the motion must pre- 
vail. 


No testimony relative to the conduct er declarations of the prisoner else- 
where and subsequent to the transaction on Blennerhassett’s island, can be 
admitted, because such testimony, being in its nature merely corroborative, 
and incompetent to prove the overt act in itself, is irrelevant, until there be 
proof of the overt act by two witnesses. 


This opinion does not comprehend the proof by two witnesses that the 
meeting on Blennerhassett’s island was procured by the prisoner. On that 
point the court, for the present, withholds its opinion for reasons which have 
been already assigned ; and as it is understood from the statements made an 
the part of the prosecution, that no such testimony exists. If there be such. 
let it be offered and the court will decide upon it. 


The jury have now heard the opinion of the court on the law of the c 
They will apply that law to the facts, and will find a verdict of guilty or ne 
guilty as their own consciences may direct. 


APPEN DIX, 
Note (C.) 


OPINION 


OF JUDGE JOHNSON, IN THE CIRCUIT COURT. 


















The following contains the statement of the case, and the Judge’s reasons for 
the decrees given by him in the cases of Rose and Himely, and Rose and 
Groenings. 


ALTHOUGH there are three distinct libels filed in these cases, yet, in 
he course of investigation, they are brought all to depend upon the same cir- 
mstances, and were argued before me as one cause. 


The two first were decided in September last, when the copy of the condem- 
ation had not been received, and the decision of the district court rested 
pon the ground of a defect of condemnation. But upon a motion before this 
purt for leave to adduce new evidence upon the appeal, I decided in favour 
f its admissibility, and the condemnation having been received before the ex- 
iration of the term probatory assigned the appellants, consistently with my 
ecision, I am to consider the condemnation as equally affecting the rights of 
e parties on all the three cases: at the hearing upon the appeal there was 
Iso a witness produced and sworn in behalf of the appellants, who testified 
at he was one of the officers of the capturing vessel, and that he saw in pos- 
ession of the captain a permit from the agent of the French government, re- 
dent at St. Jago de Cuba, to sell the Sarah and her cargo, and that she was 
vertised and sold by virtue of that permit ; but I shall take no notice of this 
‘idence in forming my opinion, because it appears to me subject to this ob- 
ection, that a certificate of the granting of such a permit might have been ob- 
ined from the chancery of the agent himself, if there existed such an officer, 
d he had done that act in an official capacity. Upon the hearing of the two 
st causes in the district court, the identity of the goods was also made a 
pint, and a defect of evidence to prove their identity was strongly insisted 
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upon in the argument, but this ground was relinquished upon the appeal, and 
the only point contested was the right of property. 


The following are the circumstances on which the court proceeds to form 
its decision, as they are collected from the libels, answers, depositions and 
writings in evidence : 


The schooner Sarah, an American bottom, owned by citizens of the United 
States, sailed from Norfolk with a cargo consisting entirely of provisions, 
owned likewise by citizens of the United States. Whatever port she may 
have cleared for, her real destination was to the brigand ports in the island 
of St. Domingo, several of which she entered, and having dis of her out- 
ward cargo, took in return the sugar and coffee which is the subject of the 
suit; on her voyage from Port au Paix, one of the brigand ports, she was 
captured by a French privateer and carried into Barracoa, where Henry 
Rose, the supercargo, and now the libellant in these cases, purchased her of 
the captors. The principai part of the cargo was purchased by captain Cott, 
of the Example, lying then at Barracoa, in behalf of the respondent, J. J. 
Himely, and was transferred during the night from the Sarah to the Example.. 
The Example having sailed for this port, she was followed by captain Rose; 
and the sugar and coffee, shipped on board her from the Sarah, hasbeen libel- 
led on behalf of the original owners. Prior to the suing out the libel, a part 
of the coffee had been sold to Messrs. L. and R. Groening, of this place, mer- 
chants, who are acknowledged to be innocent purchasers without notice ; but 
as the English doctrine relative to sales in market overt is unknown to the 
laws of this state, it is not contended that their claim rests on any better 
ground than that of Himely or Cott, the immediate purchasers from the cap- 
tors. It appears that when the cargo of the Sarah was sold, no condemnation 
had taken place; that she was afterwards libelled and condemned at St. Do- 
mingo, the 13th July, 1804; whereas the vessel was captured on the 23d Febru- 
ary, the saleof the cargo took place on the 18th March, and it had arrived in 
this port, and a warrant actually issued and served upon it, the 4th May pre- 
ceding. Upon examining the condemnation, it appears to be professedly found- 
ed upon an arrete of the captain-general Ferrand, dated 1st March, 1804, de- 
claring the port of Santo Domingo to be the only free port in that island, and 


directing the vessels of neutrals trading to any other port to bebrought toad- 
judication. 


It was indeed asserted in the argument, and I believe was the fact, that 
general Le Clerc had formerly issued a similar arrete, but there was not then, 
nor is there now adduced, any evidence to prove it to the satisfaction of the 
court, nor does it appear to be one of those facts of general notoriety, which 
this court is sanctioned in noticing as such. 





On behalf of the claimants it is contended, that there isan original defect in 
the title of the libellants, asthe property appears to have been purchased 
from reyolted slaves, a description of people who could not possess, and, of 
course, could not convey a right of property to another. That there isa tur- 
pitude in this trade, which ought to predispose this court to discountenance the 
pretensions of the libellants. That if the libellants ever possessed aright, it 
was defeated by the capture, which alone gave them a possession not tobe vio-. | 
lated by us; if not by the capture, by the carrying infra presidie ; if not be: | 
carrying infra presidie, by the effect of the condemnation. 
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For the libellants it-was argued, 


That there could be no original defect in the title acquired from the bri- 
gands, because a power existing de facéo is, as to neutrals, a power de jure. 


That the subjects of the existing government of Hayti were a mixt multi- 
tude of slaves and coloured freemen, the latter of whom, before the revolu- 
tion, possessed extensive estates, and who, for aught we know, may have been 
the vendors of these articles. 


That the law of nations knows no such description of people as slaves, and 
it is not in fact every description of slaves who are destitute of rights of pro- 
perty ; even within the bounds of the United States, widely different are the 
opinions entertained, and laws existing, on this subject, and the decisions of 
the court would fluctuate according to the state in which the decisions took 
place, and the judge who presided. 


That if there is turpitude in the trade to the brigand ports, there is an 
equal degree in the conduct of the claimants, in lying in wait to draw a profit 
from the ravages on our commerce, and in the clandestine manner in which 
the cargo was transferred from the one vessel to the other. 


That the property of the libellants would not be divested by the capture 
or carrying infra fresidie, because a sentence of condemnation is indispensa- 
bly necessary to change the property. 


That this sentence of condemnation could not operate to produce that ef- 
fect, because, 


Ist. Before the condemnation, the captors had parted with that posses- 
sion which alone could give the court its prize jurisdiction over the pro- 
perty. 


2d. Because, before the condemnation, it had actually returned within the 


jurisdiction of our own courts, and thus became revested by the jus fost- 
liminii. 


Sd. Because the sentence of condemnation appears on the face of it to be 
inconsistent with every idea of law and justice, inasmuch as the fact was 


committed before the arrete was passed which was made the foundation of 
the sentence. 


4th. Because it is in direct violation of the 12th article of the convention with 
France, inasmuch as the trade to Port au Prince was a trade to a port of an 
enemy of France, which is sanctioned, under certain restrictions, by that 
article ; also of the 22d article, which enjoins that the adjudication of Ameri- 
can vessels captured shall be made by the tribunals of the country into which 
the prize shall be carried; also, imasmuch as the 22d article has also been 
violated, which prohibits the sale of goods captured previous to adjudication by 
a competent authority. . 

Without considering these arguments in detail, I shall recur to principles 
adopted by the district court in its decisions, and afterwards cursorily examine 
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such of the arguments of counsel as shall not appear to me to be disposed of 
4 ah 


by my previous observations. 
In. the decree of September, 1804, there are three questions considered.) 


; ist. Whether the libellants could acquire any legal interest by a purchase 
from the brigands ? 


2d. Whether the capture and firm possession, without’a 8 ee (oem 
would convey a title to the claimants which this codrt could-not violae? » | 


Sd. The question of identity. 


The last of these questions has been relinquished upon the appeal. The | 
second no lenger exists, since the production of the condemnation ; and onthe -| 
first I would only remark, that it is too much of a Tefinement upon see 
sition of property in commercial transactions, especially in the purchaseof the | 
products.of the earth fromthe actual possessors and cultivators of the soil ; | 
and it is conclusive against.the doctrine on this point insisted on for the | 
claimants, that even the French courts have not ventured to adopt such a | 
principle. But I must here express my dissent from the opinion of my much | 
respected associate in this court, in the decision made by him in the court be- | 
low on this point, to wit, that he had no jurisdiction of the question; because, | 
that whenever a court has a jurisdiction of the principal subject of a suit, it | 
must of pt ay upon all questions which occur inthe course of inves-_ 
tigation, and. have any Searing upon the principal cause of action. Had the | 
libellants. never,acquired any legal interest in this property, it is plain that | 
their suit must have been dismissed, without ay inquiry into the subsequent | 






occurrences. - - wd 


In the.decree of April, 1803, the only subject considered was the.effect | 
of tne decree of condemnation, and it was declared irrelevant upon two 
grounds, 


1st. ‘Because upon the face of it, it appears to have been founded onan or- | 
dinance passed subsequent to. the commission of the act for which the vessel | 
and cargo were condemned. 2 


2d. Because the, property was actually brought within the jurisdiction of | 
the United States before the sentence of condemnation was pronounced. 


Upon considering the first of the grounds, it will be immediately perceived ) 
that it supposes.two things, viz. _ . 


That a decree of a foreign court is examinable, and that it derives its va- | 
lidity only from its correctness—doctrines which, in my opinion, can in. no | 
wise be maintained. The respect required to be shewn to the decrees. of | 
foreign tribunals is not founded upon the mere comity of nations ;. it has for | 
its foundation that universal equality and independence of all governments, | 
from which it results, as Vattel observes, “ that to undertake to examine the | 


Vol, IV. 3T 
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justice pf a definitive sentence, is an attack on the jurisdiction of him 
passed it.” It becomes, therefore, an absolute right of nations, as uni 

as the principle on which it depends, and one which we canaot dispense with 
conceding, “ That decisions made by the judge of the en within the extent 
of his powers, shall be considered as justly made.” Not being at liberty, as 
it were, te lift the mantie of justice cast upon their decrees, it is, as to 
other tribunals of justice, immaterial what errors it covers; neither the fals 
libility of the judge, the perjury of witnesses, nor the oppression and injustice 
of nations, will sanction a deviation from this general rule: And, 

if this doctrine were not deducible from any fixed principle, nations must 
long since have adopted it from a necessary attention to general convenience : 
For, otherwise, the sentence which I am now considering might perhaps again 
be reviewed in the courts of Santo Domingo, and from thence return to our 
own jurisdiction, after making the circuit of all the courts of Europe. 


A question will no doubt here suggest itself to these who hear me, are our 
citizens then bound to acquiesce under every species of injustice? and de 


ment makes one of the society of nations, we are bound to submit to the obliga~ 
tion of those rules which that society has assumed for their government; rules 
which are founded in truth and wisdom, and, but for the misapplication of 
fraud and flagitiousness of power, are well calculated to produce the best ef- 
fects, 


It is not in our courts that redress is to be sought for the errors or injustice 
of foreign adjudications. Nations pledge to each other the lives, the fortunes 
of their citizens, and even their very national existence, for the integrity and 
correctness of their judicial tribunals, and “ when justice is refused, or pal- 
pable and evident injustice done, or rules and forms openly violated, or 
an odious distinction adopted to the prejudice of the subjects of another,” 
and negotiation for satisfaction fails, the appeal lies to the ultima ratio of 
nations. 


The government is bound to extend a protecting arm to her citizens, whilst 
confining themselves strictly within the limits of their duty, and to make 
compensation to them for such injuries as policy may withhold her from re- 
senting. 


The jurisdiction of the court of admiralty is of a peculiar nature. A 
wholly im rem and not affecting the rights of any persons whomsoever, ex- 
ept so far as they exist in the thing which is the subject of the libel, its decrees 
are laid down to be conclusive against all the world—a doctrine which, as 
othe right of property in the subject libelled, is strictly and universally cor 
wect, “ Whenever the court is erected within the jurisdictional limits of the 
ower which constitutes it, when the subject is of admiralty jurisdiction, and 
the court professes to sit and judge according to the law of nations, and the 
style of the admiralty.” Nor must it be supposed that to produce this effect 
pon the right of property, the decision of the court must be formed upon a 
just idea of the law of nations, as applies to any particular case; a decision 
ounded upon an erroneous opinion will be as efficient, in that respect, as one 
which flows from the most unerring judgment: It is the thing decreed that 
courts of justice are to look te, not to the reasons from whence the conclu- 
hsions are deduced. 


they sue in vain to our courts for relief? The answer is, while our govern- | 
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Governments will indeed examine into the correctness of proceedings’ 
against their citizens, and insist on satisfaction, or dissolve the bonds of 
peace. 


. Itremainsfor me to consider the second of the principles upon which the 
court below founded its decree of April last, in favour of the libellants, to wity 
“ That as the property of the actors was actually brought into their own, jue 
résdiction long before any judicial decision had taken place elsewhere, and the 
marshal of this court had the custody of it at least three months bedon 4 
such. decision, that alone might have been good cause for ordering resti- 
tution.” 


In the argument upon this head, the counsel contended that it was the pos-' 
session alone which could bring the subject within the jurisdiction of the court’ 
of admiralty which condemned it; that in parting with the possession, by 
the sale, the court then lost its jurisdiction, and could not affect the right of 
property by their decree. The court below, without adopting this idea in the 
extent contended for, appears to assume another, to wit, that coming within’ 
our jurisdiction, it could no longer be subject to the court of France, and the pro’ 
perty revested by the jus fostiiminii. I am sorry here again to be under the’ 
necessity. of adopting a different opinion. Mere locality will not of itself de- 
prive the prize court of one nation of its jurisdiction, nor give jurisdiction to 
another. The taking as prize is the foundation of admiralty jurisdiction. A 
prize brought into our ports by a belligerent continues subject to the jurisdic- 
tion of the capturing power, although the corfive be within the limits of ano+ 
ther jurisdiction ; and it is now the general practice of European nations to 
condemn in their own courts captured vessels carried into the ports of an ally’ 
or even aneutral, Qn the other hand, a prize brought into our ports would’ 
be in no wise subjected by that circumstance to our jurisdiction, except per-’ 
haps in the single case of its being necessary to assume a jurisdiction to protect: 
our neutrality or sovereignty ; as in the case of capture within our jurisdic- 
tional ‘limits, or by vessels fitted out in our ports. Nor does it appear'to me 
that the jus fostliminii can at all attach-in this case, because that thiscapture’ 
was not a reprisal upon us as a nation, but upon a single offending individual in 
the commission of an act unauthorised by his nation. To satisfy the mind on 
this subject, it is necessary to inquire what is the liability of an individual of 
a neutral state, ‘who commits an act inconsistent with his neutrality, or even 
with the municipal laws of another nation? How is hisstate affected by his’ 
conduct, and who is to decide upon the offence with which he is charged? As 
to the tribunal that must determine on the offence, there is no longer a contra- 
riety of opinion entertained among civilized nations. Every nation is the ars 
biter and vindicator of its own rights, and the courts of the capturing power 
have exclusive jurisdiction of questions arising on supposed breaches of neu-’ 
trality, the violation of belligerent rights, or even of municipal law. With 
regard to the liability of individuals charged with these offences, it is proper 
to observe, that in strictness every nation is bound to restrain its own citizens 
from the commission of offences against all other nations. Butas it is impos+ 
sible, in the present state of things, for the most vigilant government to pre-’ 
vent these aggressions, which a desire of gain and the spirit of adventure aré 
hourly. producing, nations have agreed in giving up the individual to the con- 
sequences of his own temerity, and the offender is now treated as an indi- 
vidual enemy, abandoned by his own government, and who cannot ever claim 
the rights of war, but from the humanity or policy of his captor. A considera- 
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tion which will set this idea in a strong point of view, and shew that he is con- 
sidered as waging an individual war with te capturing belligerent, is, that if 
he escapes or rescues his vessel after capture, he is never demanded of his 
government, nor complaint made against him, whatever acts of violence he 
may commit in so doing, but avoids the danger asanotherenemy would under 
similar circumstances. 






) 


If an American vessel charged with a breach of neutrality, were to be 
captured by a belligerent beyond our jurisdictional limits, and before condeme 
mation were to be driven into one of our ports, either by stress of weather, 
or the pursuit of any enemy, will it be contended that this court could interes 
fere to divest the captor of his possession ? It must be recollected that such 
an attempt would draw to this court the jurisdiction of a question which it is 
the acknowledged right of the belligerent to hawe decided by his own tribu- 
nals. Therefore, in the case of a neutral captured on a charge of a breach 


ture, and his nation cannot interfere to restore him that possession which he 
has lost by the capture, without becoming a party in the contest ; she re- 
gards the individual and capturing power as belligerents, between whom 
she is bound equally to observe the jaws of neutrality, and particularly to 
consider possession as the criterion of right, at least while the cause of cap- 
ture is in its progress to adjudication. It will be perceived how large a por- 
tion of the argument went to justify and condemn the trade in which this 
vessel was engaged ; the one side contending that the libeilants had commit- 
ted no act for which she was liable to condemnation.; the other, that they 
had a question which is exclusively cognisable in the courts of the’capturing 
power, but which this court would be compelled to decide upon if the libel 
be sustained upon a claim interposed on behalf of the captors, or even, I 
conceive, of their vendee, unless there were reason to contend that the ves- 
sel was piratically captured. 


At the same time I heartily concur in the opinion that as far as between 
neutrals, at least a sentence of condemnation is indispensably necessary ta 
produce a complete divesture of property, and unless the neutral property cap- 
tured, be put in a train for legal adjudication, I should think a nation at 
liberty to seize it as being piratically taken, for the capturing power is bound 
to satisfy the neutral nation that she had a legal -right to attack her citizen ; 
and it will be found upon reflection, that this cannot be satisfactorily done in 
any other mode than by a decree of her tribunals of justice. Much has 
been said about the different rules adopted by Europea nations respecting 
the divesture of property. These rules were universally adopted by the re- 


salvage and restitution. In case of alliances in war, each nation extended to 
its ally the benefit of a rule which ascertained the rights of her own citizens. 
And the correctness of these rules was mere matter of speculation in no 
wise affecting the interests of neutrals, until Great Britain thought proper 
in the last war to exact a salvage on the recapture of neutral property. 
There appear to me to remain but two of the points made by counsel, on 
which it may be necessary for me*to remark. 


of neutrality, the jus fostliminii can only attach in case of rescue or recap-: 


spective nations to regulate the claims of their own citizens in questions of 
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1st. How far the sentence of condemnation would affect the property after 
the sale. i 


2d. Whether the whole transaction was not inconsistent with the treaty | 
subsisting between the two nations, and therefore producing no change of _ 
property ? ; + il 


ist. In the case of Sheafe and Turner v. A parcel of Sugars, decided in the 
district court of this district in the year 1800, in favour of the purchasers 
and .ffirmed on appeal to the circuit court, the property captured was car~ 
ried into the Havanna and libelled and condemned by a French court sitti tif 
at the Cape. The sale also took place prior to the condemnation. It was 
indeed asserted in that case, as it was'in this, that the sale was made with | 
the consent of the captain, but there was no evidence to prove it. In two ime 
portant features, these cases are parallel, and I might rest my opinion on this | 
point, on precedent alone ; but it affords me more satisfaction to be ablealso, 
to decide on principle. As the sale was not made by order of a competent | 
tribunal, and was made by the captors at a time when their rights were not — 
consummated by a judicial decision, the claimant in this case could have _ 
acquired no more than an inchoate right, subject to be confitmed or defeated. 
by the event of the decision of the court to which the cause was preferred > | 
that is, he acquired no more interest than what was possessed by the captor __ 
from whem he purchased. Had the decision been against the captors with | 
the evidence now before me, I should not hesitate to decide in favour of 
restitution ; but when os the decree of condemnation was passed, the 
governmentof France has made the act of capture its own, and all questions _ 
of individual interest are at an end. . 


@ . ? 
The whole of the argument founded on the violation of the treaty, is sub- 


ject to the general objection, that it leads to a revision of a decree of a foreign 
tribunal. 


The French courts are bound by the convention with France, and itisto _ 
be presumed, that they bear it in mind in their decisions. They possess the 
same power in construing its meaning and effect that we do, and though in- 
fluenced by an erroneous opinion, that would not of itself vitiatetheirdecrees: | 
With regard to the ground of the argument drawn from the 12th articlé,’to | 
wit, that Port de Paix is the port of an enemy of France, and thereforea 
trade with it is sanctioned by that article, I think is totally incorrect in poi 
of fact. France has not yet relinquished the contest, and until she does, I 
think that all the ports of the island are still ports of France, and that she 
possesses the right to exclude all the world froma commerce with them, and 
to fix the penalty for a breach of such exclusion. There is a peculiarity in 





the unhappy conflict raging in that devoted island, which should make us _ 








hesitate in applying to it the general rules of war between independent na- 

tions. Great Britain, deeply interested as she is in embarrassing and dis- 
tressing her enemy, has not ventured to apply the general laws of war to 
this newly erected empire. On the contrary, she condemns our vessels car- 
rying contraband of war to the brigand ports, as if carrying to the ports of 
her enemy, although in fact it is carrying them to the most inveterate ene- _ 
my of herrival. As the 20th article relates only to the case of a capture for | 
carrying contraband of war to an enemy’s port, I shall pass it over without 
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any observations, and shall close with a few remarks on the 22d article, the 
last noticed in the argument. 


The first clause of this article, andthe only one relating to this case, is in 
the following words: “ It is further agreed, that in all cases, the established 
courts for prize causes in the country to which prizes may be conducted, 
shall take cognisance of them,” &c. It strikes me upon an attentive considera- 
tion of this article, that the only object of it was a recognition of the established 
doctrine, that the courts of the capturing power shall judge of the legality of 
capture, and to add the very necessary provision that the reasons of condem- 
nation shall be in all cases expressed in their decrees. But certainly the 
words literally taken, will produce the inference contended for by counsel, 
to wit, that vessels captured from our citizens by France, cannot be con- 
demned, except in a French port, for it would be absurd to suppose that it 
was intended to give jurisdiction to the courts of any neutral or ally, into 
whose ports such prizes might be carried. If this were a just construction of 
the article alluded to, it would only follow, that a violation of the treaty had 
been committed, for which France is bound to make atonement, and that the 
court of admiralty of Santo Domingo was incorrect in proceeding to adjudi- 
¢ate a vessel not lying in their own port. But I conceive that the validity of 
the decree will still remain unshaken as to the change of property. 


If this article was not brought to the notice of that court, it may well be 
attributed tothe laches of the libellant himself in not making this defence, or 
indeed any other in a court that was open to his claims. But there is a libe- 
vality and candour necessary in the construction of treaties which would make 
me reject the one here contended for, were it necessary to decide upon it. I 
could never be induced to think that a point of such importance would be 
left to mere inference, by the able men who negotiated that treaty, when it 
could have been so easily expressed, in a single unequivocal sentence. Ner 
do I think the interest of the neutral would be promoted by a construction. 
which would subject the fair trader to the melancholy inconvenience of being 
detained in some distant port, until he could be safely conveyed tothat-of the 
captor for adjudication, or be exposed, perhaps, to the perils of the ocean 
during some tedious voyage for the same purpose. 


Upon the whole, I'am of opinion that the decrees in these cases should be 
reversed, and the libels be dismissed. But as the claimant purchased before 
condemnation, and the libellant had a fair claim to this investigation, I am 
of. opinion that each party should pay his.own costs. 


END OF THE FOURTH VOLUME. 









































INDEX 


TO THE 


PRINCIPAL MATTERS 


IN THE FOURTH VOLUME. 


A 
ABANDONMENT. 


1. The capture of a nawtral as prize by a 
belligerent, isa total loss, and entitles 
the insured to abandon. Fhinelander 
v. In. Co. Pennsylvania—29. 

2» The state of the loss at the time of the 
offer to abandon fixes the rights of the 
parties. Ibid. 

. The right of the assired to abandon 
and recover for a total loss, depends 
upon the state of the fact at the time of 
the offer to abandon, and not upon the 
state of the information received. 
Marshall v. Delaware In. Co.—202. 

4. The technical total loss arising from 
capture, ceases with the final decree 
of restitution; although that decree 
may not have been executed at the time 
of the offer to abandon. Jbid.—-203. 

. If at the time of the offer to abandon, 
the ship be in possession of the master, 
in good condition, and at full liberty to 
proceed on the voyage, the loss of the 
cargo will not authorise the owner of 
the vessel to recover for a total loss of 
the vessel. Alexander vy. Baltimore 
In. Co.—371. 

Vou. IV. 


>) 


“ 


29 


. Ifan account stated be 


. The owner of a 


. The distri ict courts of the United States 


causes, 
T 


ACCESSORY. 
See Treason, No, 27. 
ACCOUNT. 


See AssiGNEE, No. 1. 
leaded in bar 
to a bill in equity, such plea will be 
sustained, except so far as the complain- 
ant shall show it to be erroneous. hap- 
pedelaine v. Dechenaux— 306. 
The court will notice only those anos 
in the report of auditors which ap 
.upon the face of the report, or t roa 
expressly set down in the exceptions— 
and then the evidence on whith the 
items were allowed must appear on 
the record. Jbid.—308. 


ADMIRALTY. 

privateer, capturing | 
neutral property, ts not liable to a de- 
cree of restitution, unless the property 
or its proceeds, came to his hands. 
Jennings v. Carson—2. 


are courts se ze ; and have power to 
carry into effect the sentences of theold | 
continental courts of appeal in prize 
Ibid. 
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» In all proceedings in rem, the court has 


a right to order the thing to be taken 
into the custody of the law: and it is 
proceed to be in the custody of the 

w unless the contrary appears, Jen- 
nings v. Carson—2. 


» The thing does not follow the appeal 


into the superior court; but remains 
in the court below ; which has a right 
to order it to be sold, if perishable, not- 
withstanding the appeal. Ibid. 


. If the captor fails to libel the captured 


vessel, the owner may claim her in a 
court of admiralty. id. —23. 

The practice of the district courts of the 
United States as courts of admiralty, is 
not regulated by law. Jbid.—4. 


. A vessel libelled is always in possession 


of the law. Jbid. 


. Ifa court cannot, consistently with the 


law of nations, exercise the jurisdiction 
it has assumed, its sentence is to be dis- 
regarded. tose v. Himely—2A1. 


. Every sentence of condemnation by a 


competent court, having jurisdiction 
over the subjeet matter of its judgment, 
is ¢onclusive as to the title claimed un- 
der it. Ibid. 
A seizure of a foreign vessel beyond the 
limits of the territorial jurisdiction, for 
breach of a municipal regulation, is not 
warranted by the law of nations, and 
cannot give jurisdiction to the courts of 
the offended country ; especially if the 
perty seized be never carried within 
its territorial jurisdiction, Ibid.—242. 
Quere, whether a French court can, 
consistently with the law of nations and 
the treaty, condemn American proper- 
ty, never carried into the dominions of 
rance, and while lying in a port of the 
United States. Jbid.—243. 


. An American vessel seized by the 


French for breach of a municipal law 
of France, and carried into a Spanish 
port, may, while lying there, be lawfully 
condemned by a £"rench tribunal sitting 
in a French port. Hudson v. Guestier 
—293. 


. The possession of the sovereign of the 


captors gives jurisdiction to his courts. 
Thid—294. 


. The possession of the captors in a neu- 


tral port, is the possession of their sove- 
reign. . Lbid. 


. Ifthe possession be lost by recapture, 


or escape, or voluntury discharge, the 
courts of the captor lose the jurisdiction 
which they had acquired by the seizure. 
Ibid. 

No foreign court can question the cor- 


reetness of the sentence, unless the ~ 
court passing the sentence loses its juris- ~ 


17. 
18. 


19. 


at. 


23. 


25. 


26. 


some circumstance which 
Ibid. 


diction b 
the law of nations ean notice. 
See Bot romry, Nos. 1, 2, 3. 
SALvaGE, Nos. 1, 2, 3. 
The sentence ofa foreign court of ad- 
miralty condemning a vessel for breach 
4 blockade is conclusive — of 
that fact, in an action upon the policy of 
insurance, Croudson mg Pomel + rms Any 
All seizures under laws of impost, navi- 
gation or trade of the United States, 
where the seizures are made on waters 
navigable from the sea by vessels of ten 
or more tons burden, are civil causes 
of admiralty and maritime jurisdiction, 
and are to be tried without ajury. Uni- 
ted States v. Schooner Betsy and Char- 
lotge—443. 


. Quere, whether the claimant’s answer 


to the libel ought not always to be up- 
on oath, if required; and whether he 
is not bound to submit to answer inter- 
rogatories upon oath, viva voce, in open 
court? Ibid. 
Quere, whether, on the trial of a vessel 
without a jury, according to the course 
of the admiralty, for trading to St. Do- 
mingo contrary to law, evidence may 
not be heard by the judge, that other 
vessels belonging to the same owner, 
were at the same prohibited port, at 
the same time ; as a circumstance tend- 
ing to discredit the evidence of distress 
set up as an excuse for going to such 

rohibited port? Jbid.—444. 

f the libel aver the vessel to be of more 
than ten tons Warden, and to have ar- 
rived at a certain port from the West- 
Indies, and that she was seized in such 
port, the court will consider it as suffi- 
cjently averred that such seizure tas 
made upon waters navigable from the 
sea by vessels of ten or more tons bur- 
den. Ibid.—447. ‘ 
The question whether a seizure for vi- 
olation of a law of the United States is 
of admiralty or common law jurisdic- 
tion, is to be decided by the place of 
seizure, not by the place of the offence. 
Ibid. —452. 


. A court of admiralty aets wholly in rem. 


Quere? Appendix—5t2. 

Quere whether the jurisdiction of a 
court of admiralty depends upon its pos- 
session of the thing ? Ibid.—513. 

A sentence of condemnation is necessa- 
ry to devest the property. Jbid.—514. 


AFFIDAVIT. 


See CoMMIUTMENT, Nos. 1, 2. 
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AGREEMENT. 


. If A. agree, under seal, to do certain 


work for B, and does part but is pre- 
vented by B. from finishing it aceording 
to contract ; A. cannot maintain a guan- 
tum meruit against B. for the work ac- 
tually performed, but must sue upon 
the sealed instrument. Young v. Pres- 
ton—239. 

The promise to pay the debt of another 
must be in writing and cannot be ex- 
plained by parol. Grant v. Naylor— 
235. 


ALIENS. 


1. When both parties are aliens, the courts 


ofthe United States have not jurisdic- 
tion. Montalet vy. Murray—46. 


.-A person born in the coluny of New- 


Jersey before the year 1775, and resid- 
ing there tiN the year 1777, bat who 
then joined the British army, and ever 
since adhered to the British, elaiming 
to be a British subject, and demanding 
and receiving compensation from that 
vernment for his loyalty and his suffer- 
ings as a refugee, is not an alien, but 
may take lands in New-Jersey by de- 
scent. McIlvaine v. Coxe—209. 


. A person born in England before 1775, 


and who always resided there, and ne- 
ver was in the United States is an alien, 
and could not, in the year 1793, take 
lands in Maryland by descent from a 
citizen of the United States. Daw- 
son’s Lessee vy. Godfrey—821. 


ANSWER. 
See ADMIRALTY, No. 19. 


APPEAL. 


. The thing, in proceedings in rem, does 


not follow the cause into the appellate 
court ; but remains in the court below, 
which has a right to order it to be sold, 
if perishable, notwithstanding the ap- 
peal. Jennings v. Carson—2. 


. The sentences of the old continental 


court of appeals in prize causes may be 
enforced by the district courts of the 
United States. Ibid. 


. An appeal lies from the district court 


of the United States for the territory of 
Orleans, directly tothe supreme court 
of the United States. Morgan v. Cal- 
lender—370. 


. An appeal, or writ of error, lies from 


the judgment of the circuit court of the 
district of Columbia to the supreme 


1, The ap 


2. The appearance of the defendant, to a 


i, The word “ apprehended,” in the, 8th ; 


1. An assignee of an assignee of a 


1. Assumpsit, quantum meruit, will not lie | 


1. It is incumbent on a purchaser under a_ 


court of the UnitedStatesin cases where |} 
the bank of Alexandria is plaintiff, and | 
the judgment below is in its fayour, not- 
withstanding the clause in its charter 
tothe contrary, Young v. Bank of 


Alexa 
APPEARANCE. 
pearance of the defendant in'er- | 
ror waives all objection to the irregular- | 
ity of the return of the writ of error. | 

‘ood v. Lide—180. 
forcign attachment in a circuit court of 
the United States waives’ all objection to 
the non-service of process. Pollard ve |i 

ight—421. 
APPRAISEMENT. 

See Evipence, No. 5. 


ARREST. 













f 
| 


section of the act of congress for the © 
ee of certain crimes, compre- + 

ends a military arrest or seizure, a3 
well asa — arrest. Ex parte Boll- 
man and rtwout—77. 


ASSIGNEE. 


ner in a joint purchase and sale of lets 
may sustain a bill in equity against the | 
other copartners and the agent of the | 
concern, to compel a discovery of the | 
quantity purchased and sold, and for an 
accountand distribution of the proceeds. 
Péudleton y. Wantbursie—73. 


ASSUMPSIT. 


for work and labour done in part fulfil-| 
ment ofa sealed contract, although the i 
defendant had prevented the plaintiff’ 
from finishing the work according to_ 
the contract. Young v. Preston—239. | 


AUDITOR. 
See Account, No. 3. , 


AUTHORITY. 





sale for taxes to prove the authority of 
the collector to sell. Stead v. Course— 
259. J } 
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AVERMENT. 
See ADMIRALTY, No. 22. 


AWARD. 


i. The award of arbitrators appointed under 


1. 
2. 


a mutual mistake of both parties, in sup- 
posing themselves bound by law to sub- 
mit the matter to arbitration, is not ob- 
ligatory. Peisch vy. Ware—3A7. 


B 
BANK OF ALEXANDRIA. 
See APPEAL, No. 4 
The act of Virginia incorporating the 


bank of Alexandria is a public act. 
Young v. Bank of Alexandria—384. 


BANK OF THE UNITED STATES. 


1. 


io) 


The act of congress of 27th June, 1798, 
to punish frauds committed on the bank 
of the United States is in itself repug- 
nant, and will not support an indictment 
for knowingly uttering as true, a fulse, 
forged and counterfeited paper purport- 
ing to be a bank bill of the United 
States, signed by the president aud 
cashier. United States y. Cantril—107. 


BILL OF EXCHANGE. 


. Ifthe drawer of a bill of exchange, at the 


time of drawing, has a right to expect 
that his bili will be honoured, he is enti- 
tled to strict notice, although he had 
no fundsin the hands of the drawee. 


French v. Bank of Columbia—1Al. 
BLOCKADE. 


. Persisting in an intention to enter a 


blockaded port after warning, is not at- 
tempting to enter. Fitzsimmons v. 
Newport In. Co.—185. 


. The sentenee of a foreign eourt of ad- 


miralty condemning a vessel for dreach 
of blockade is conclusive evidence ot 
that fact, in an action upon the policy 
of insurance. Croudson v. Leonard— 


434. 
BOND. 


. See Deep, No. 1}. 
. A bond may be delivered by a surety to 


the principal obligor as an escrow. 
Pawling v. United States—219. 


. See Escrow No. 2. 


In a suit upon a bond to perform cer- 
tain articles of agreement Interest may 


. The claim of bottomry is to be 


be recovered in a case not provided for 
by the agreement. United States vy. 
Gurney—333. 


. To an action upon a bond conditioned 


to pay money On thé Ist of March, it is 
not a good plea to say that the defend- 
ant paid it on the 13th of May, without 
averring it to be the whole sum then 
due. /bid. 


BOTTOMRY. 


ferred 
to all others, except seamen’s wages, 
Sor the voyage on which the bottomry is 
founded ; but it can extend no further. 
Blaine v. Ship Charles Carter—332. 


. Hf the obligee of a bottomry bond suffer 


the ship to make several voyages, with- 
out asserting his lien, and executions 
are levied upon the ship by other cre- 
ditors, the obligee ioses his lien upon the 
ship. Jbid.—328. 


. Quere, whether a hottomry bond exe- 


cuted by the owner at home, creates a 
lien on the ship which can be enforced 
in a court of admiralty? Jbid.—332. 


BRITISH CREDITORS. 


1. See LimiratTions. ConPFisca- 
TION, Nos. 1, 2. 
2. Ifa confiscating act, independent of the 


British treaty, would be construed to 
destroy the claim of a British mortga- 
gee, the treaty reinstates the lien in its 
full force, and a subsequent sale could 
only pass it cum onere. Higginson v. 
~Uein—415. 


BRITISH SUBJECTS. 
See ALIENS, Nos. 2, 3. 
BRITISH TREATY. 


See Limtrations, No.1. AL1ens, Nos. 


2,5. ConrFriscaTion, Nos. 1, 2. 


Cc 
CAPTURE. 


See ADMIRALTY, Nos. 1, 2, 8, 4, 5. 10. 


12,13. ABANDONMENT, No. 1. 


COLLECTOR. 


A cojlector selling land for taxes must 
act in conformity with the law from 
which his power is derived, and the 
purchaser is bound to inquire whether 








ivy) 
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he has so acted. It is incumbent on 


Stead v. Con 


sell. 


. By the tax laws of Georgia for the years 


1790_and 1791, the collector was author- 
ised to sell land only on the deficiency 
of personal estate; and then to sell 
only so much as was necessary to pay 
the taxes in arrear. Under those laws, 
the sale of a whole tract, when a small 
part would have been sufficient to pay 
the taxes, was void. 7 


. A collector of the revenue of the United 


States after his removal from office has 
no authority to collect duties outstand- 
ing at the time of his removal ; but this 
power and duty devolves upon bis suc- 
cessor. Sthreshley v. United States— 
169. 


COLUMBIA. 


. The right of Virginia to legislate for 


that part of the district of Columbia 
which was ceded by her to the United 
States continued until the 27th of Feb- 
ruary, 1801. Young v. Bank of Alex- 
andria—384. 


. See APPEAL, No. 4. 


COMMISSION. 


. The certificate of commissioners named 


in a dedimus, that they took, in due 
form of law, the oath annexed to the 


commission, is Sufficient evidence “of 


that fact. Grant v. Naylor—224. 


. It is not necessary to give notice, to the 


opposite party, of the time and place of 
executing the commission. bid. 


. If the return of the commission be in- 


closed in an envelope which is sealed, 
no other sealing by the commissioners 
is necessary. Jdid.—225. 


. If, after a commission has issued, the 


yarties have leave to amend, and anew 
issue be made up, similar in Substance 
to the former issue, the depositions 
taken uader such commission, may be 
used at the trial of the new issue. did. 


252. 


COMMITMENT. 


. A person may be committed for a crime 


by one magistrate upon an affidavit 
made before another. Ea parte Boll- 
man and Swartwout—76. 


. Quere, whether upon a motion to com- 


mit a person for treason, am affidavit 
stating the substance of a letter in pos- 
session of the deponent, be admissible 
evidence? {bid. 


the vendee to prove the authority to - 
erse—403. 


1. 


228 
COMMON LAW. 


Courts which originate in the commod 
law possess a jurisdiction which must 
be regulated by their common law, un- 
til some statute change their establish- 
ed principles; but courts which are 
created by written law, cannot trans- 
cend that jurisdiction. Ea parte, Boil- 
man and Swartwout—$93. 

For the meaning of the term habeas 
corpus resort may be had to the com- 
mon law ; but the power to award the 
writ by any of the courts of the United 
States must be given by written law. 
Ibid.—93, 94. 


. Quere, whether, upon an indictment 


for treason, proof of precurement can,in 
this country, by force of the common 
law, be admitted in evidence to estab- 
lish a charge of presence. U- 
nited States v. Burr—-Appendix, 502. 


CONFISCATION. 


. The act of Georgia confiseating the es- 


tate of the mortgagor is no bar to the 
claim of the mortgagee, a British mer- 
chant, whose debt wasonly sequestered 
during the war. The estate of the 
mortgagor only was confiseated, not that 


of the mortgagee. Higginson vy. Mein 
—il5. 


. If a confiscating act, independent of the 


treaty, would be construed to destroy 
the claim of a British mortgagee, the 
treaty reinstates the lien in its full force; 
and a subsequent sale could only pass 
it with its burden. Jbid.—419. 


CONNECTICUT. 


. See Foreign ATTACHMENT, Na, 


2. Covenant, No. 2. 


CONTINUANCE. 


1. The refusal of the court below to continue 


ia) 


a cause after it is at issue, cannot be as- 
signed for error. Weods & Bemis v. 
Young—237. 


CONTRACT. 


. A eourt of equity will annul a contract 


which the defendant has failed to per- 
form and cannot perform on his part. 
Skillern vy. May—137. 


. A letter of eredit, directed by mistake'to 


John and Joseph instead of John and 
Jeremiah, and delivered to John and 
Jeremiah, who furnished goods upon 
the faith of it, docs not constitute a con- 











tract between the writer of the letter 
and John and Jeremiah, to whom it was 
delivered, and parol proof eannot be ad- 
mitted to make it such. Grant v. 
Naylor —2a. 

5. The promise to pay the debt of another 
must be in writing and cannot be ex- 

lained by . Lbid.—235. 

4. B. in Philadelphia agreed to pay to A.’s 
agent in Amsterdam 170,000 guilders 
on the first of March, and if he should 
fail so to do, then to repay to A. the value 
of the guilders at the rate of exchange 
current in Philadelphia at the time de- 
mand of payment should be made, to- 
gether with damages at 20 per cent. in 
the same manner as if bills of exchange 
had been drawn for that sum, and they 
had been, returned protested for non- 
payment, and lawful interest for any 
delay of payment which might take 
place after the demand. B. paid the 
170,000 guilders in Amsterdam to the 
agent of A, on the 13th of May, instead 
ot the ist of March. A. is not entitled 
to the 20 per cent. damages, but may, 
in a suit upon the bond given to per- 
form the contract recover interest on 
the 170,000 guilders from the Ist of 
Mavch to the 13th of May. United 
States v. Gurney—335. 


COPARTNERS. 
See AsstGNeE, No. !. 
COPPER. 


1. Round copper bars, round copper plates, 
and round copper plates turned up at 
the edges, are not subject to duty upon 
exportation. United States v. Kid & 
Watson—1. 


COPY. 
See Evivence, No. 2 
COSTS. 


1. Costs are not given upon a reversal of 
judgment. Montalet vy. Murray—47. 


COURTS OF UNITED STATES. 


1. The district courts of the United States 
are courts of prize, and have power to 
carry into effect the sentences of the 
old coutinental courts of apper! in 
prize causes. Jenningsy. Caisvii—2. 
%. The practice of the district couris of 
the U. 8. as courts of admiralty is not 
regulated by law. bid.—24. 
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3. 


When both parties are aliens the court 
of the United States have not jurisdic- 
tion. Montalet v. Murray—4 


4. If it does not appear upon the record 


. If the 


. See 


that the suit might have been maintain- 
ed in ree of the United States be- 
tween the original parties to a promisso- 
ry note, no suit can be maintained u 

a those courts by aeshboquentiislies. 


. The court is bound to give an opinion 


to the jury on a question of law, upon 
request, if it be pertinent to the issue ; 
but not if it involve a question of fact. 
Smith v. Carri 71. 

t be a citizen of 
France, and the defendant a citizen of 
the state of G ia, the circuit court of 
the United States for the district of 
Georgia has jurisdiction, although the 
complainant and defendant are execu- 
tors, and their testators respectively 
were citizens of the state of Georgia. 
Chappedeluine v. Dechenaux—308. 
PPEAL, Nos. 3,4. HasBeas 
Corpus, No. i. JurispicrTion, 
Nos. 5, 6. 


. If two citizens of the same state, in a 


suit in a court of their state, claim title 
under the same act of congress, the su- 
preme court of the United States has 
appellate jurisdiction from the highest 
state court to which the question can 
be earried. Matthews v. Zane=382. 


. The district judge may alone hold a 


circuit court, atihough there be no 
judge of the supreme court allotted to 
that cireuit. Pollard vy. Dwight—421. 


COVENANT. 


. An action may be supported upon a 


covenant of sezsin, although the plain- 
tiff bas never been evicted, and the 
declaration need not aver an eviction. 


Pollard v. Dwight—42. 


. On the trial of an action in Connecticut 


for breach of a covenant of seisin of 
lands in Virginia, the question whether 
a patent from the state of Virginia for 
the lands, be voidable, is not examina- 
ble. Lbid.—422. 


. Pavol testimony is not admissible in an 


action on the covenant of seisin, to 
prove prior claims to the laud. Ibid. 


CREDIT, LETTER OF. 
See ConTRact, Nos. 2, 3. 
CRIMES. 


See Tria, No.2. Arrest, No.1 
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CUSTODY OF THE LAW. 
See ADMIRALTY, Nos. 3, 4.7. 12, 15, 14. 
25. 


D 


DAMAGES. 

See Contract, No. 4. 
DECLARATION. 
See CovENANT, No. 1. 
DECREE. 


See ADMIRALTY, Nos. 1, 2. 4. 8, 9. 11, 
12. 15, 16. 18. 


DEED. 


1. Ifa bond be executed by O. asa surety 
for S.to obtain an appeal from the judg- 
ment of a justice of peace in Maryland 
and the bond 1s rejected by the justice ; 
and afterwards, without the knowledge 
of O. the name of W. be interlined as an 
obligor, who executes the bond, and the 
justice then accepts it ; it is void as to 

. Oneale v. Long—60. 

2. A bond may be delivered by the surety 

to the principal obligor as an escrow. 


Pawling v. United States—219. 
3. See Evipence, No. 12. Escrow, 
Nos. 1, 2. 


oe 


See AssuMPstT, No. 1. 
- Parol evidence may be given of the ex- 
istence of a deed of gift of a slave in 
Virginia, to shew the nature of the 
possession which accompanied the deed. 
Spiers v. Willison.—398, 


DEMISE. 
See LEASE, Nos. 1, 2. 


DEMURRER. 


i, Upon a demurrer to evidence, the tes- 
timony is to be taken most strongly 
against him who demurs; and such 
conclusions as a jury might justifiably 
draw, the court ought to draw. Paw- 
ling v. United States—219. 


DESCENT. 


See ALIENS, Nos. 2, 3. 


DETINUE. 


Quere, whether 5 years possession, in Vir- 
ginia, is alone a good title to enable ‘a 
plaintiff to reeover in detinue? #tam- 
say v. Lee—A01. 


DEVISE. 
See Equity, No. 3. 
DISTRICT COURT. 


See Courts or Un1ttTep States, Nos. 
1, 2.9. 


DUTIES. 


See Copper, No. 1. 

. An American registered vessel, in part 
transferred by parol while at sea to an 
American citizen, and resold to her 
original owners on her return into port 
and before her entry, does not, by that 
operation, lose her privileges as an A- 
merican bottom, nor become subject to 
foreign duties. United States v. Wil- 
lings and Francis—48. 

. A collector of the revenue ofthe United | 

States after his removal from office, has 

no authority to collect the duties out- 

standing at the time of his removal, and 
which accrued while he remained in’ 
office ; but this power and duty devolve 
on his successor. Sthreshley v. United 

States—169. e 

Quere, whether goods saved are liable 

for duties? Peisech v. Ware—348, 

5. See ForFE1TuRE, No. 1, 


adh oa 


iJ) 





| 
} 
| 


~ 


E 
EJECTMENT. 
1. In Vermont, tenants in common may 
maintain a joint action of ejectment. 


Hicks v. Rogers—165. 
EQUITY. 


om 


See AsSIGNEE. 

If the obligee of a bond obtain titles in 
his own name for part of the lands, the 
assignment of which to the obligor was 
the consideration of the bond, and suf- 
fer the titles to the residue of the lands 
to be lost by the non-payment of taxes, 
a court of equity will not lend its aid to 
carry into effect a judgment at Jaw upon 
the bond. Skillern v. May—137. 

3. A court of equity will not interfere be- 

tween a donee of land by deed and a 


ro 








devisee under the will of the donor, in 
a case where there is no fraud. Viers 
v. Montgomery—177. 9 
. A-court of the United States cannot en- 
join proceedings in a state court. Diggs 
v. Wolcott—179. 

. See Account, Nos. 2, 3. 

. A court of equity will annul a contract 
which the defendant has failed to per- 
form and which he eannot perform on 
his part. Skillern v. May—137. 


ERROR. 


. See Writ or Error, Nos.1,2. Ap- 

PEAL, No. 4. 

. The refusal of the court below to con- 

tinue a cause, after it is at issue, cannot 

be assigned for error. Woods & Be- 

mis v. Young—237. 

Quere, whether a writ of error will lie 

to the refusal of the court below to 
wash an execution upon motion? 

lountz vy. Hodgson—324. 


ESCROW. 


- A bond may be delivered by a surety to 
the | apy obligor, as an escrow. 
Pawling vy. United States—219. 
. If one of the obligors at the time of ex- 
ecuting the bond, say, in the presence 
of some of the other obligors, “we ac- 
knowledge this instrument, but others 
are to sign it ;” this is evidence trom 
which the jury may infer a delivery as 
an escrow, by all the obligors who were ° 
then present. Ibid. 


EVIDENCE. 


. A witness interested in certain admitted 
items of the plaintiff’s- account, is still 
a competent witness to prove other 
items. Smith v. Carrington—62. 

. The defendant having read a letter 
from the plaintiff’s agent in answer to 
a letter from himself, cannot give in 
evidence a copy of his Own letter, with- 
out proving it to be a true copy by a 
witness. bid. 

. If improper evidence be admitted by 
the judge, it is error, and this court 
cannot inquire into its importance, or 
operation. Jbid—70. 

. Quere. Whether a foreign sentence of 
condemnation be conclusive evidence 
in an action against the underwriters. 
Fitzsimmons y. Newport In. Co.—185. 

. The appraisement made under the or- 
der of the district judge by three sworn 
appraisers, is not conclusive evidence 





n 


10. 
il. 


17. 


18. 
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of the value, in a question of jnrisdic- 
tion, but is better evidence than the 
Opinion of a single witness examined 
viva voce in open court. United States 
v. Brig Union—216. 


. After deciding the question of value up- 


on the weight of the evidence, the 
court will not continue the cause for 
the party to produce further evidence 
as tothe value. Ibid. 


. Upon a demurrer’ to evidence the testi- 


mony is to be taken most strong] 
against him who demurs; and om 
conclusions as a jury might justifiably 
draw, the court ought to draw. Paw- 
ling v. United States—219. 


. See Escrow, No. 2. 
. A letter of credit, addressed by mistake 


to John and Joseph, instead of John and 
Jeremiah, and delivered to John and 
Jeremiah, is not evidence of a contract 
between the writer of that letter and 
John and Jeremiah. Grant v. Naylor 
—224. 

See Commission, Nos. 1, 2, 3, 4. 

An averment of a demise for 3 years is 
not supported by proof of a lease for 
one year certain, and two years further 
possession on the same terms by the 
consent of the landlord.  lexander v. 
Harris—299. 


. Parol evidence may be given of the ex- 


istence of a deed of gift to show the na- 
ture of the possession which accogapa- 
nied the deed. Spiers v. Willison— 
595. 

Quere. Whether 5 years possession is 
evidence of a good title for a plaintiffin 
detinue? Hamsay v..Lee—4v1. 


. The evidence of payment which results 


from lapse of time may be met by cir- 
cumstances which account for the de- 
lay in bringing the suit. Higginson v. 
Mein—420. 


. The official certificate of survey return- 


ed by a legal sworn surveyor in Virgi- 
nia, cannot be invalidated by evidence 
tending to show an impossibility, that 
the survey could have been made in 
the intervening time between the date 
of the entry, and the date of the certifi- 
eate of survey. Pollard v. Dwight— 
422. 


. Parol testimony is not admissible, in an 


action on the covenant of seisin, to 
prove prior claims upon the land. 
Ibid. 

The sentence of a foreign court of ad- 
miralty condemning a vessel for breach 


of blockade is conclusive evidence of | 


that fact, in an action on the policy of 
insurance. Croudson v. Leonard—434. 
See ADMIRALTY, No. 21. 
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Tn treason the overt act must be proved 
as laid. » Appendix, United Siates v. 
Burr—90. 

Quere, whether on amotion tocommit 
a person for treason, an affidavit stating 
the substance of a letter in the pos- 
session of the deponent, be admissible 
evidence. Ex parte Bollman and 
Swartwout—76. 

A person may be committed by one 
magistrate upon an affidavit made be- 
fore another. j 

Ih treason, the presence of the party, is 
part of the overt act, and must be prov- 
ed by two witnesses. ~Jppendix—i99. 
An indictment charging a person with 
being present at an overt act of treason 
cannot be supported by proving only 
that the person accused caused the act 
to be done by others in his absence. 
No presumptive evidence, no facts from 
which presence can be inferred, will be 
sufficient. Appendix—i99. 

See Treason, Nos. 31. 35, 36. 38, 40. 
If the overt act of treason be not proved 
ly two witnesses 80 as to be submit- 
ted to the jury, all other testimony is 
irrelevant... Appendix, United States 
v. Burr—505, 506. ’ 
Quere, whether a foreign sentence be 
examinable ? Appendix, Rose y. Himely 
—dll. 


oo EXCEPTION. 


. A bill of exceptions may be taken to the 


Opinion of the jadge in his charge to 
the jury. Smith v. Carrington—653. 


. The court is. bound to give an opinion 


to the jury opt a question of /aw, up- 
on request, if it be pertinent to the is- 
sue ; but not ifit involve a question of 
fact. Ibid.—71. 


. See AccounT, No.3. Error, Nos. 


2, 3. 
EXECUTION. 
See Error, No. 3. 


F 
FOREIGN ATTACHMENT. 


. The appearance of the defendant to a 


foreign attachment in a cireuit court of 
the United States waives all objection 
to the non-service of process. Pollard 
v. Dwight—421. 


. Under the foreign atttachment law of 


Connecticnt, an absent person who is 


VoL. IV 





See ADMIRALTY, 
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liable for dama for breach of his 
covenant, is an nt debtor. Pollard 
v. izht—421. 


FOREIGN COURTS. 


Nos. 8, 9. 11, 12, 15. 16. 
Evipence, Nos. 4. 17> 


FOREIGN SENTENCE. 


See Evi pENCE, Nos. 4. 17. ADMIRAL- 


- co to 


TY, Nos, 8, 9. 11. 
FORFEITURE. 


. Wine and spirits saved from a wreck 


and landed, are not liable to forfeiture, 
because unaccompanied with such 
marks and certificates, as are required 
by law ; nor because they were remov- 
ed without consent of the collector, be- 
fore the quantity and quality were as- 
certained, and the duties paid. Peisch 
v. Ware—347. 


. The owner of goods cannot forfeit them 


by an act done without his consent or 
connivanee, or that of some person em- 
ployed, or trusted by him. 0id. 


FORGERY. 


> BANK oF UNITED Srartes, No, 1. 


FRENCH TREATY. 


, 
See ADMIRALTY, No. 11. 


G 
» GEORGETOWN. 


. Quere, whether the mayor of George- 


town, in the district of Columbia, be a 
justice of the peace .of the county of 
Washington? Mountz v. Hodgson— 
324. 


GEORGIA. 


. The act of limitations of Georgia does 


not require an entry into lands within 
seven years after the title accrued, un- 
less there be some adversary possession 
or title to be defeated by such entry. 
Shearman v. Irvine’s Lessee—307. 


. See CoLLector, No. 2. 
. See ConFiscaTion, No. 1. 
. The aet of limitations of Georgia does 


not apply to mortgdagees. Higginson 


_¥. VMein—Al5. 
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GIFT. 


. See Equirry, No. 3. 
. By the act of assembly of Virginia, of 


1755, © gift ofa slave was valid uvtess in 
writing and recorded; but parol evi- 
dence way be admitted ofthe existenee 
of a deed of gift to show the natare of 
the possession which accompanied the 
de 4 Spiers v- 17 Mlison—2398.. 


. In Vitginda, in 1784, no gift of a’ slave 


was yalid une»: in writing ahd record- 
secompanied 


ed, alth possession 
the gift. “ce vy. Lee—401 


Hi 


HABEAS CORPUS. 


. The supreme court of the United States 


has powcr t> issue the writ of Aabeas 
corpus d subjiciendum. -— Ex parte 
Bollman and Swartwout—75. 


. See Common Law, No, 2. 


INDICTMENT. 


i. In treason the indictment must lay an 


. See EvInENCE, 


overt act, whieh must be proved as laid. 
Appendix, United States v. Burr—490. 
No. 23. 


3. Quere, whether a person who procures 


an act, can be indicted as having per- 
formedghat act. Ibid. —502. 


INSURANCE. 


. The capture of a neutral as prize by a 


3. 


4, 


belligerent isa total lose, and entitles 
the iwsared to abandon. Rhinelander 
v. In. Co. Pennsyloania—29, 
The state of the loss at the time of the 
offer toubundon, fixes the rights of the 
jes. Jbid. 

were, whether the sentence ofa foreign 
court of admiralty, condemning the ves- 
sel for breach of blockade, be eonclu- 
sive evidence of that fact in favour of the 
underwriters. Fitzsimmons v. New- 
a In, Co.—185. 

ersisting in an intention to enter a 
blockaded port, after warning, is not af- 
tempting to enter. Ibid. 
The right of the ifsured to abandon and 
recover fr a total less, depends upon. 
the state of ie fuct, at the time of the 
offer to abandon, and notupon the state 


. 


~4 


of the information received. Marshaii 
v. Dela In, Co.—22. 

The technical an ee oak from 
capture, ceases with the final decree of 
restitution, although the decree may 
not have been executed at the time of 
the offer toabandon. Jbid,—203. 

icy on a ship is an assurance of the 
ship for the not an insurance 
on the ship and the voyage. The un- 


. derwriters undertake for the ability of 


the ship to perform the voyage, not 
that she ¢ erform it at all events, 
Alex;nder y. Baltimore In. Co.—370. 


. The loss of the voyage as to the cargo, 


is not a loss of the voyage as to the ship, 
Ibid.—371. 


. Ifat the time of the offer to abandon, 


the ship be in possession of the master, 
in good condition and at full liberty to 
proceed on the voyage, the loss of the 
cargo will not authorise the owner of 
the vessel to recover for a total loss of 
the vessel bid. ' 


. The sentence of a foreign court of 


miralty, condemning a vessel fur breach 
of blockade, is conclusive evidence of 
that fact im an action on the policy of 
instranée. Croudgon y. Leonard—43i. 


. In an action upon a bond conditioned te 


See Jurnitspiction, No, 17. 


perfurm a contract, interest may be re- 
covered in a case not provided by 
the contract, United States y. Gurney 
—333 be 


INTERROGATORIES, 
See Anpminatty, No. 20. 


J 


JUDGES. 


Excep- 
T10N, Nos. A, 2. 


JURISDICTION. 


1. The district courts of the United States 


are courts of prize, and have power to 
carry into effeet the sentences of the 
old continental courts of appealin prize 
causes. Jennings v. Carson—2. 


2. See ADMIRALTY, Nos. 3, 4.9, 10, 11, 


3. 


12, 13, 14, 15, 16, 22. 

When boi/ parties are aliens, the courts 
of the Unite. States have not jurisdie 
tion. Montalet v. Mi ¥ 
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. If it does not a upon the record 
that a suit might have been maintained 
in the coarts of the United States, be- 
tween the original parties to a promis- 
sory note, no suit ean be maintained 
upon it in those courts by a subsequent 
holder. Montalet. Miarrdy—i6. 

. The supreme court of the United States 

has power to issue tlre writ of habeas 

corpus ad- subjiciendum.” Ex parte 

Bollmun and Swartwout—7Z5. 

. The supreme court of the United States 
has no jurisdiction but whatis given by 

the constitution or laws of the United 

States. Jbid.—93. 

. Courts which originate in the common 

law possess a jurisdiction which must 

be regulated by their common law, un- 
til some statute change their establish- 
ed principles; but courts which are 
ereated by written law, and whose ju- 
risdiction is defined by written law, 
eannot transeend that jurisdiction. Jbid. 

. A court of tie United States cannot 
enjoin. proceédings in a state court. 
Diggs v. Wolcott—179. 

. It is incumbent upon the plaintiff’ in 

error to show that the supreme court 
of the United States-has jurisdiction of 
theease. United Statesv. Brig Union 
—216. 
The supreme court will hear viva voce 
testimony to show the value of the mat- 
ter in dispute, upon a question of juris- 
diction. Ibid. 

. The courts of the United States may 

examine inte the jurisdiction of a 

foreign court whose sentence is offered 

in evidence; and if that foreign court 
cannot, consistently with the law of na- 
tions, exercise the jurisdiction it has as- 
sumed, its sentence is to be disregarded. 

But the courts of every country are 

the exclusive judges of their own juris- 

diction, so far as it depends upon mu- 
nicipal laws. Rose v. Himely—241. 

. If the complainant be a French citizen, 

and the defendant a citizen of the state 

of Georgia, the cireuit court of the Uni- 
ted States for the distriet of Georgia 
has jurisdiction, although the complain- 
ant and defendant are both executors, 
and their respective testators were both 
citizens of the state of Georgia. Chap- 
maser v. Dechenaux—308. 

n deeiding the question of jurisdiction 
the court will look to the condition of 
the bond on which the suit is brought, 
and not to the penalty. United States 

v. M*‘ Dowell—316. 

. Ana or writ of error lies from the 

district court of the United States for 

the territory of Orleans to the supreme 


~ such ease. 
. See BANK oF ALEXANDRIA, No. 1. 
. The district judge may alone hold a cir- 


court of the United States. Morgan 
v. Callender—370.. 


15. If two citizens of the same state, in @ 


suit in a court of their state, claim title 
under the same act of congress, the su- 


* preme court of the United States has 


an appellate jurisdiction to revise and 
correct the judgment of that court in 
tthews v. Zane—382. 


cuit court, although there be no judge 
ofthe supreme coart allotted to that 
circuit. Pollard v. Dwight—421. 


. All seizures under laws of impost, navi- 


gation or trade of the United States, 
where the seizures are made on waters 
navigable from the sea by vessels of ten 
or more tons burden, are civil causes 
of admiralty, and maritime jurisdiction, 
and are to be tried withaut a jury. 
United States v. Schooner Betsey and 
Charlotte—443, 


. The question whether.a seizure for vio- 


lation of a law of the United States be 
of admiralty or common law jurisdiction 
is to be decided by the place of seizure, 
not by the place of the offence. Jbid— 


452 
JURY. 


. See Exception, No. 2. 
. The jurors attending the cireuit court 


of Pennsylvania Cistrict are entitled to 
1 dollar and 25 cents per diem for their 
attendance. Ex parte Lewis and others 
—433. 
Age Jurnispicrion, No. 18. 

+ 


JUSTICE OF PEACE. 


. See Georcetown, No.1. Deep 


No. 1. 


. A person may be committed b 


‘magistrate upon an affidavit ma’ 
fore another. Ex parte Bollman and 
Swartwout—76. 


. A magistrate, who is found acting as 


such, must be presumed to have taken 
the requisite oaths. } 


K 
KENTUCKY. 


. Loose and vague expressions in an entry 
of lands in Kentueky may be rendered 
sufficiently eertain by the reference to 
natural objects mentioned in the entry, 
and by comparing the courses and dis- 
tances of the lines with those natural 
objects. Marshall v. Currie—172. 
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. See Kentucky, No. 1. 
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L 
LANDS, 


Nos. 2, 3. GezorcGra, Nos. 1. 4. 
Couxtector, No. 2 ConrFrisca- 
Tion, No. 1. JurispicTrion, No. 
15. Covenant, Nos. 1, 2,3. Evt- 
DENCE, Nos. 15, 16. 


LAW. 


. See Exception, No. 2. Muwnict- 


PAL Law, Nos. 1, 2, 3,4. Law oF 
Narrons, Nos.1,2,3,4 BANK oF 

Or le No. 1. VirGINIa, 
vo. 3. 


: LAW OF NATIONS. 


. If a foreign court cannot, consistently 


with the law of nations, exercise the 
jurisdiction it has assumed, its sentence 
will be disregarded. tose v. Himely— 
241. 


. A seizure ofa foreign vessel beyond the 


territorial jurisdiction, for violation of a 
municipal regulation, is not warranted 
by the law of nations. Jbid. 


. Quere, whether a French eourt can, 


consistently with the law of nations and 
the treaty, condemn American proper- 
ty never carried into the dominions of 

ranee, and while lying in a port of the 
United States ? id.—243. 


. No foreign court can (podien the ¢or- 
€ 


rectness of what is done, unless the 
court passing the sentence loses its ju- 
risdiction by some circumstance which 
the law of nations can notice. Hudson 
v. Guestier—294, 


. Every nation is the arbiter and vindica- 


tor of its own rights. Appendix—513. 
LEASE. 


. An averment of a demise for three years 


is not supported by proofofa lease for 
one year certain, and two years further 
possession on the same terms, by con- 
sent of the landlord. dlexander v. 
Harris—299. 


. The plea of no rent arrear admits the 


demise as laid in the avowry. 


. The court is bound to give judgment for 


double rent under the statute of Vir- 
ginia. Ibid. 


LETTER OF CREDIT. 


See EvipeNnce, No. 9. 


ALIENS, 


1. 


—- 


o = 


LEVYING WAR. 
See TREASON. 
LIBEL. 
See ADMIRALTY, Nos. 5. 7. 22. 
LIEN. 
See Bor tomry, Nos. 1, 2, 3. 
LIMITATIONS. 
The act of limitations of Virginia is no 
bar to a British creditor’s demand 
on a promissory note dated 21st of Au- 
gust, 1772, although one of the plaintiffs 


was ip the country after the treaty of 
peace, viz. in 1784, and remained here 


until his death in 1785. Hopkirk v. 
Bell—164. 

The act of limitations of Georgia does 
not apply to mortgugees. Higginson 


v. Mein—4A15. 


. The act of limitations of Georgia does 


not require an entry into lands within 
seven years after the title accrued, un- 
less there be some adversary possession 
or title to be defeated by such entry. 
Shearman v. Irvine’s Lessee—367. 


* M a 
‘MAGISTRATE. 
See Justice or Peace, Nos. 2, 3. 


MISTAKE. 


. A letter of credit-addressed by mistake 


to John and Joseph, and delivered to 
John and Jeremiah, will not support an 
action by. John and Jeremiah against 
the writer of the letter for goods fur- 
nished to the bearer upon the faith of 
such letter of credit. It is not a written 
contract between the plaintiffs and de- 
fendant, and parol proof cannot be ad- 
mitted to make it such. It is nota case 
of ambiguity, nor of fraud, nor of mis- 
take on the part of the plaintiffs, 
Grant v. Naylor—22. 

See AWARD, No. 1. 


MORTGAGE. 


. See CONFISCATION, Nos. 1,2. Lim- 


ITATIONS, No. 2. 

The possession of the — is not 
adverse to the mortgagee. Higginson v. 
Mein—Al5. 
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MUNICIPAL LAW. 


- The courts of every country are the ex- 


elusive judges of their own jurisdiction, 
so far as it depends upon their munici- 
aliaws. ose y. Himely—241. ™ 
‘he prohibition, by France, of all trade 
with the revolted blacks of St. Domin- 
go, was the exercise of a municipal, not 
of a belligerent right. Jbid.—242. 


. A seizure ofa foreign vessel beyond the 


limits of the territorial jurisdiction, for 
breach of a municipal regulation, is not 
warranted by the law of nations; and 
such seizure cannot give jurisdiction to 
the courts of the offended country. 
Ibid. 


. The trial ofa municipal seizure must be 


regulated exclusively by municipal law. 
Hudson vy. Guestier—298. 


N 


NEUTRAL. 
See INsuRANGE, No. 1. 


NEW-JERAEY. 


‘ 
. On the the 4th of October, 1776, the 


state of New-Jersey was completely a 
sovereign and independent state, and 
had a right to compel the inhabitants of 
the state to become citizens thereof. 
Mélivaine y. Coxe—209. 
See AL1ENS, No. 2. 

NON EST FACTUM. 


See DEED, No. 1, 2. 


NO RENT ARREAR. 


See LEASE, Nos. 1, 2, 3. 


NOTICE. 


. The indorser of a promissory note for 


the accommodation of the maker, is 
entitled to strict notice. French v. 
Bank of Columbia—1iA1. 


. The drawer of a bill of exchange is en- 


titled to strict notice, if at the time of 
drawing he hada right to.expect_that 
his bill would be honoured. hid. 


. It is not necessary to give notice to the 


opposite party of the time and place of 
executing a commission. Gravt v. 
-Vaylor—224. 


. INDEX TO THE PRINCIPAL MATTERS. 


1. If ‘the debtor at the time of payme 


=. 


3. 


See LEASE, No. 2. Account, No. 


See 


1. 
2. 


’ See Jurntspicrion, No. 14. 


. The service ‘of a writ of error is t 


. The supreme court of the United Stati 

















eK: 
OATHS. 
See JusTick oF PEACE, No. 3. 
ORLEANS. 


P 
PAYMENT. 


does not direct to which account th 
payment shall be applied, the credito 
may at any time apply it to which o 
count he pleases. .Vayor and Com. y 
Alexandria vy. Patten—317. 
To an action on a bond conditioned 
pay money on & certain day, paymen 
on a subsequent day is not a ple: 
without averring it to be the whole su 
then due. United States v. Gurney 
335. 

See Evipence, No. 14 


PENNSYLVANIA DISTRICT. 
See Jury, No. 2. 
PLEADING. 


CovENANT, No. 1. 
POSSESSION. 


ApMIRALTY, No. 14. Evrpenc 
No. 13. 


PRACTICE. 


See ApMIRALTY, Nos. 6. 20. 
Ifa writ of error be served before tt 
return day, it may be returned aft 
even at a subsequent term; and tl 
appearance of the defendant in e¢ 
waives all objeetion to the irregulari 
ofthereturn. Wood v. Lide—1i80. 


lodging a copy thereof for the adve 
party ™ the office of the clerk of t 
court where the jadgment was rend 
ed. Ibid. 


will hear viva voce testimony as to t 
value of the matter indispute. Lit 
States y. Brig Union—216. 





of value up- 
on the weight of evidence produced, 
the court wil} not continue the cause 
for the to prodace further evi- 
dence of the value. United States v. 
Brig Union—216. 


6. The certificate of commissioners named 


in a dedimus that they took, in due form 
of law, the oath annexed to the com- 
mission, is sufficient evidence of that 
fact. Grant v. Naylor—2a. 


. If the return ofthe commission be en- 


closed in an envelope, sealed by the 
commissioners, no other sealing by the 
commissioners is necessary. Jb 


225. 
. The refasal of the court ‘below to con- 


tinue 2 cause after it is at issue, cannot 
be assigned for error. Woods & Bemis 
v. Young—237. 


. The appearance of a defendant to a 


foreign attachment in the circuit court 
of the United States, waives all objec- 
tion to the non-service of process. 
Pollard y. Dwight-——421. 


PRIZE. 


See ADMIRALTY, Nos. 1, 2. 


PROCEEDINGS IN REM. 


See ADMIRALTY, Nos, 3, 4. 


PROMISSORY NOTES. 


If it does not appear upon the record that 
suit might have been m2Mtained in the 
courts of the United States between 
the original parties to a promissory 
note, no suit can be maintained upon it 
in those courts by any subsequent hold- 
er. Montalet v. Murra 6. 


2. The indorser of a promissory note for 


the accommodation, of the maker, is en- 
titled to strict notice. French v. Bank 
ef Columbia—141. 


PURCHASER. 


. The purchaser of land from a collector 


of taxes must show the authority of the 
collector to sell. Stead v. Course—405. 


R 


REFUGEE. 


See Ariens, No. 2. 
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. After deciding the qu 


REGISTER. 
1. See Duttizs, No. 2. 
2. Ifan American registered vessel be sold 
hile at sea toa citizen of the United 
States, it is not necessary that there 
should be a bill of sale, or a new regis- 
ter, until the vessel return to some 
rt of the United States. United 
Beates v. Willings & Francie—A8. 
RENT. 
See Lease, Nos. 1, 2, 3. 
REPLEVIN. 
See Lease, Nos. 1, 2, 3. 
* RESTITUTION. 
See ADMIRALTY, No. 1. 
REVENUE. 
See CoLLecror, No. 3. 
REVERSAL. 
1. Costs are not given upon reversal of 
judgment. Moniulet v. Murray—47. 
Ss 
SALE. 


See Duties, No.2. Recister, No. 2 
Coitecror, Nos.1, 2. 


SALVAGE. 

1. One half allowed for salvage in Dela- 
ware bay. Peisch v. Ware—347. 

2. Goods saved are not liable to the ordi- 
nary revenue laws. IJdéd. 

&. Quere, whether ought to pay duties. 
Ibid.—3A8, OP sae orey 

SEAMEN’S WAGES. 

1. Seamen’s wages are a lien prior to bot- 
tomry. Blainev. Ship Charles Carter 
—328. , 

SEISIN. 
See Covenant, Nos. 1, 2, 3. 
SEIZURE. 


t. Seizures under the prohibition by 
France of all trade with the revolted 
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blacks of St. Domingo, could lawfully 
be made only within two leagues of the 
coast of that island. Rose v. Himely— 
242. 

2. See Law or Nations, No.2. Mv- 
NICIPAL Law, Nos. 3, 4 Apmi- 
RALTY, Nos. 15. 19. 23. . 

SENTENCE. 

1. See EvtpeNnce, Nos. 4. 17. Apmt- 
RAL TY, Nos. 8, 9. 11. 16. 

2. A sentence of condemnation is necessa- 
ry to devest the property in cases of 
¢apture or seizure. Appendix—514. 

SLAVE. 
See Girt, Nos. 2, 3. 
4 
SOVEREIGNTY. 
See New-Jersey. 
STATE. 
See New-JERSEY. 
STATE LAWS. 

4. The courts of the United States will re- 
spect the construction given to the laws 
of the several states by the courts of 
such states. Higginson vy. Mein—4l9. 
Pollard v. Dwight—429. 

STATUTE OF FRAUDS. 

1. The promise to pay the debt of another 
must be in writing, and cannot be ex- 
plained by parol. Grant v. Waylor— 
235. 

ST. DOMINGO. 
See Municipat Law, No. 2. 
SURVEY. 


See Evinence, No. 15, 


T 
TAXES. 
See CoLLecTor, Nos. I, 2. 
TENANTS IN COMMON. 
1. In Vermont, tenants in common may 


maintain a joint action of ejectment. 
Hicks v, Rozera—165. 


See’ Triat, No.2. Jurtspictrion, No.# 
1 


_ 9. All those who perform the various and 


TERRITORIES OF THE UNITED 
STATES. 


Treason, No. 3, 


TREASON. 


: To’ constitute a ing of war there } 
must. be an bb ps. Ad for }) 
the purpose of effecting by force a trea- 
sonable purpose. Entistment of men to 
serve government is not suffi- 
cient. Ex parte Bollman and Swart- 
wout—75. | 

2. When war is levied, all those who 

form any part, however minute, or 

ever remote from the scene of action, 
and who are actually leagued in the 
qourat conspir.cy, ave traitors. .dbid. 

ny assemblage of men for the purpose 
of revolutionizing dy farce the govern- } 
mcut established by, the United States 

in uny of its territories, although as a 

step to, or the means of executing some 

greater projects, amounts to levying 
war. Ibid. 

4. The travelling of individuals to the 
place of rendezvous, is not sufficient ; 
but the meeting of particular bodies of 
men, and their marching iaiiglaces of 

partial to a place of general ezvous, 
is such an anor: as constitutes a 
levying of war. id.— 76. 

5. To hoop Gren is to raise, create, make or 
carry on war. Appendix, United 
States v. Burr—471. 

6. Ifan army be actually, raised for the 
avowed purpose of carrying on open 
war against the United States, and sub- 
verting their government, a commissary 
of purchases, who neyer saw the army, 
but who, knowing its object, and 
leaguing himself with the 1 ls, sup- 
plies that army with provisions, is guilty 
of an overt act of levying war. Did. 

7. So is a recruiting officer, who, though 
never in camp, executes the particular 
duty assigned tohim, did. ‘ 

8. The term “levying war,” is used in 

the constitution of the United States in 

the same sense in which it was under- 
stood in England and in this country to 

have been used in the statute of 25 

Edward Il. from which it was borrow- 

ed. Ibid. 
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~ 


essential military parts of proseeutin 

the war, which must be assigned to dif 
ferent persons, may be said to levy war. 
Thid.—473. 


534 
10. 


_ 
as 
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16. 


18. 
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Those who perform @ part in the 

prosecution of the war, may be correct- 

ly said to levy war. -ippendix, United 

States v. 473: 

But guere, whether he who counsels 

and advises, but performs no act in 
scution of the war® or he wi, be- 


ing engaged in the couspiracy, fails to © 


perform his part, ean be;sail 10 levy 
war, bid. 


. It the war be actually levied, if the ac- 


eused has performed a part, but is Hot 
leaguedin the conspiracy, »nd has not 
appeared in arms agaist his country, 
he is not.atraitor. Lbjd.—475. 
Constructive treason ig where the direct 
and avowed object is not the destrnc- 
tion of the sovereign power, Jbid.— 
476, 477, 478, 479. 

Where a body of men are assembled for 
the purpose of making war agalast the 
government, and are in a condition te 
make that war, the assembiage ‘is ‘an 
act of levying war. Ibid. —+7 0. 

The assemblage of men which will con- 
stitute levying war, must be a “ warlike 
assemblage,” carrying the «ppearance 
of force, andin a situation to practise 
hostility. Ibid.——~480. 

An assemblage of men with a creasona- 
bie design, but not in force, nor in a 
eondition to attempt the design, nor 
attended with warlike appearances, 
does not constitute the fact of levying 
war. Ibid>—482. 


. To assemble an army of 7,000 men isto 


place those who are assembled in a 
state of force. Ibid.—A84., 

The travelling of several individuals to 
the place of rendezvous, either sepa- 
rately or towether, but not in military 
form, would not constitute levying war. 
The act must be unequivocal, and have 
a warlike appearance. Jbid.-—485. 


. War eau only be levied by the employ- 


ment of actual force. ‘Vroops must be 
embodied, men must be open/y assem- 
bled. Jbid.—~i 87. 


. irms are not an indispensable requisite 


to levying war ; nor the actual appli- 
cation of force to the object. Ibid. —A88. 


. Itis not sufficient that an indictment 


for treason allege generally that the ac- 
eused had levied war against the Uni- 
ted States. The charge must be more 
particularly specified by laying an overt 
act of levying war, and this overt act 
must be proved ag laid. Jbid.—490. 

A person may be concerned in a trea- 
sonable conspiracy, and yet be legally 
as well as actually absent while some 
one act of the treason is perpetrated. 
fhid. 


23. 


26. 


28. 


36. 


. If the 


: 

Every one concerned in a treasonable 
conspiracy is not constructively present 
at every overt act of the treason com- 
mitted by others pot in his presenee. 
Appendix, United States y. Burt---490, 


: Amen may be legally absent who has 
Li 


counselled 0 >rocured the treasonable 
act. Ibid —a91. 


. The prisoner can only be convicted up- 


on the overt act laid iv the indictment. 
If other overt acts can be ingttired into 
it is for the sole*purpose of pres ing the 
, fact charged. !bid.—493. 
pers®n cayunot be constructively pre- 
sent at an Overt act of tressou, unless 
he be aiding and abetting at the fact, 
or ready to afford assistance if? ne- 
cessary. Ibid,—-i93, 494. 
rticular overt act of treason 
chargéd be advised, proeured, or com- 


. manded by the accused, he is guilty 


accessorily and not directly as principal. 
Tbid.— 494. — 

A person in one part of United States 
cannot be considered as constructively 
present at an Overt act committed in a 
remote part of the United States. Jbid. 


. The presence of a party, where pre- 


sence is necessary to his guilt,is part of 
the overt act, and must be proyed by 
two witnesses. Ibid —499. 


. An indictment charging a person with 


being present at an overt act of treason, 
eannot be supported by proving only 
that the person aceused eaused the act 
to be done by others in @is absence. 
No presumptive evidence, no facts from 
which presence can be inferred, will sa- 
tisfy the constitution andthelaw. Ibid. 


. The part which a person takes in the 


war constitutes the overt act, on which 
alone he can be convicted. [bid —501. 


2. Quere, whether he who procures an act 


may be indicted as having performed 
that act? Jbid.—502. 


. If proof of procurement is admissible in 


England to a a charge of actual 
presence, On an indictment for levying 
war, it is only by yirtue of the opera- 
tion of the cammon law upon the statute 
of Edward ill. Ibid. — 


. Quere, whether there be in this country 


a similar operation of the common law ? 
Ibid. 


. If proof of procurement be admissible 


upon a charge of presence, such pro- 
curement must be proved in the same 
manner, and by the same kind of testi- 
mony as would be required to prove 
actual presence. Ibid. 

The conviction of some one who has 
committed the treason must precede the 
trial of him who has advised or pro- 


-” 
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eured it; and the right of the prisoner 
to call for the record of conviction is 
not waived by pleading to the indict- 
ment. [bid.—504. 

- Quere, whether the crime of advising or 
procuring a levying of war be within 
~ constitutional definition of treason ? 

id. d 

$8. If the overt act be not proved by two 
witnesses, 30 as to be submitted to 
the jury, all other testimony is irre/e- 
vant. Ibid.—505, 506, 

39. Levying war is an act compounded of 
law and fact, of which the jury, aided 
by the court must judge. /bid.—506. 

40. Appearing at the head of an army 
would be an overt act of levying war. 


So also detaching a military corps from - 
Ibid. 


it, for military purposes: 
TREATY, BRITISH. 


See LimiTattions, No. 1. ALIENs, 
Nos. 2, 3. ConFIscaTion, Nos. 1, 
2. Insurance, No. 4. 


TRIAL. 


1. SeeExcerqions, Nos. 1,2. Evr- 
pence, No. 3. Junisp1cTron, Nos. 
18, 19. . 

2. The clause of the 8th section of the act 
of congress for the punishment of cer- 
tain eri A eyes the United States, 
resent the place of trial when 
erimes are committed out of the juris- 
diction of any particular state, applies 
only to offences committed in . some 
river, haven, bason or bay not within 
the jurisdiction of a particular state, 
and not to the territories <~ United 
States where regular courts are @8tab- 
lished, competent to try those offences. 
Ex parte Bollmanand Swartwout—77. 

3. See ADMIRALTY, Nos, 20, 21. 

4. The conviction ,of some one who has 
committed the must precede 
the trial of woe ge or 

ured ppendiz, United States 
Burr iO. . 


Vor. IV 


¢ 


Pi 
§35 
Vv 
VESSEL 
See Recister, No.2. Dur1es, No. 2. 
VERMONT. 


Tenants 1n Common; No. f 
VIRGINIA. 


1. See Limitations, No. 1. Lease, 
No. 3. Cotumsta, No. ly 

2. See Bank of ALEXANDRIA, No. 2. 

3. Quere, whether private acts of the as- 
sembly of Virginia, printed by the pub- 
lic printer of that state, under the au- 
thority of law, may be'read in evidence 
without further authentication? Young 
v. Baak of Alexandria—384. 

4. See Girr, Nos. 2, 3.. EvipEence, 
No. 15. Covenant, No. 2. 


Ww 
WITNESS. : 


1. A witness interested in certain admitted 
items of the plaintiff’s account, is still 
a competent witness to prove other 
items. Smith v. Carrington—62. 
2. See TREAsowN; No. 29. 


WRIT OF ERROR, 


i. If a writ of error be served before the 
return day, it may be returned after, 
evenat a subsequent term ; and the 
appearance of the defendant in error 
waives all objection to the irregularity 
of the return. Wood v. Lide—180. 

2. The service of a writ of error is the 
lodging a copy thereof for the ad- 
verse y in the office of the clerk of 
the court where the judgment was ren- 
dered. Ibid. 

3. See APPEAL, No. 4. 
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FEBRUARY TERM, 1807, & 


= ? , Ps 1 : “4 
GENERAL, RULE, eS 
' ' Bit ee ee 
It 1s oRDEREDy that where damages are givenby.the © 
rule passed in Febriva rm, 1805, thé said damages _ 
shall be calculated ; Y of aflirmance of the said» 
jucgmegt in this c i 2 % S es 
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. re: ¢ e ae, 3 « 
1..OrnpeERED, that all parties in this court, not being? # 
residents of the United States, shall give seeurity for .» 
the costs Becruing in this court, to be entered on the re- 
cord. 


2. OrDERED,” that upon the clerk.of this court pro- 
ducing satisfactory hee by affidavit or acknowledg- 
ment of the parties or their sureties, of having serveda . 
copy of the bill of costs due by them’respectively in this: . 
court, on such parties OF sureties, and of their refusal 
to pay the same, an attachment shall issue against such 
parties or suretits respectively, to compel. payment of 
the said costs. 


